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Joly I-'. L11fko1>1i1Z. P.C 
To C:111 Writer Diteclfy: 

(212) 446•4970 
fu fkow1lz@kirkfund.C<>m 

VIA FACSIMILI( {~05) 530-Ci4-U 

I lonornhk K. Alexander i\cos lu 
Unilcd Slutcs At101'1li.:y 

United Stale:; J\llorncy" s Ot'lkt:! 
Southern District or Fll)rida 
99 NI :: 4th Street 
Miami, 1:L 33132 

Cit ior(l\l,:l C11111r.1 

153 t:Zu:it !i3rr1 Strool 
Now Yurk. N.::w York 1002:?-•11'11 

(:?1;:) 44G-IIB00 

www.kirkland.com 

Dcct·mb~r I I. 2007 

Re: .le.fli·ey h1Jslc:i11 

FQC$1fllllt1 : 

(212) -1-18-4900 

J th:mk ym1 for the opportunity to cxpn;ss my com:cms ,,vith the Sl.!c.:tinn 2255 c.:.omponcnt 
of r.hc Non-Prosecution /\g.rc~mcnt (the "A~rcl.!mcnt""). I provide this submission :ts a gnod faith 
dli.H'l lo eommunic.itc nll or our concerns un this mntti::r. I rl.!spcctfolly rl!quesr thnt you consiJcr 
the issues I discuss bdo\.v in conjunc.:tion with the t>thks opinion of Mr. foe D. Whitley 1hu1 T 
ruxcJ to your Office on l>eccmbcr 7. 

Background c.,f Ncgoti:ilions 

I hdi~vc it is im pl)rlant ii.,r you lo be nwarc or the full sco11e and suhs1(111cc or our 
rnmmunications with your Ollke v,·ith n.:sr,ccl to lirst, the negotintions rcgc1rding. the inclu~ion ('If 
the Section 2255 component aml scc~\lld. the process nf impk mcnlatiou or its term~. Contrnry to 
your Onicc· s view. we d(l not rai:,;c our concern:,; ahoul 1h1,.: Section 2:!55 comp,m,:nt or the 
Agreement al the --eleventh hour:· Sim . .:c !he vc1-y lirsl ncg,) tiation or the Non-Prns~~cutio11 
Agreement bctwe~n lhc USAO ~md Mr. Epstein. we lmvc vcrbalil".c<l our objcctions lo the 
inclur-;i()n of and spccilic l:lllguagc rclnti ng Lo Sc:ction 2255. Also. when negotiating th~: 
sc11lcmrnl portion of the ti.!d~ral pica agreement. \.Ve immcdi:itdy sought nn allcrnnti\•c lo the 
2255 bngungc. In !:-\ct. for the sake of expediting any monetary scttlcmcnt1- tha1 wen: to he made 
:ind to nllow lor a lJt1ic.:k resnluti<)n of the nwl\cr. we repeatedly u lfored tlwt Mr. Epstein cslahfo:,h 
a re~lil.ution Jund spccilicully for lht' Sl:lllc.::ment oftlu.: idcntili~d imlividuals" civil claims and that 
an impar1inl. indcpcndi:::nt rcprcsentotivc bi.: ,1ppointcd to administer that fi.md. This option. 
however. wu.-; rcjcc1cd hy your O l'flce. Notably. whik in l.lur D~c~mbcr 4 lt!ttcr to me. you 
indicuh: tlrnt the reason for the rej~ction or a fund was bcc.:ausc it woukl place an upper limit on 

I-long Kong Lon\.1011 Los Angeles Munich Wc1shin9lon, D.C. 
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lhi-! victims' rcc<'vcry. wi..: pl,te\:J no such limit on lhi.: mnount that the alkg.cd vii.:Lims could 
recover. 

Our ol;jcclions n:gar<ling Lhc Section '.!255 componcnt of the Agn.:cmcnl began as early :"l!­
Augusl 2 whcn. after receiving the USJ\.()"s proposed N<m-Prosccution .-\grccmcnt. we 
suggcsl!.!d th:1r the 2255 component or the /\grccmcnt could bl' s~1tislied hy the crculion or a 
restit11ti(l11 J'uud: 

. , .Mr. Epstein i!s rrcparl·d tt, ti.illy fu11d 11,c idcntificcl grn,11) of victims whid1 un: 1hc focus ofrhc 
Office -- lhal is. lhc I:~ individo:tls nu1cd :11 the 111(:d in ~ on July ,11. JOO?. This would allow the 
victims lo hi: ahk In promplly p111 1his behind tl11:111 and !to fon,·,ml~ with their lives. Jr given •h~ 
11ppommlly to opine a.~ hl llw appmpriatent~s or Mr. F.psh!in's proposal. in my e:.:1<:nsiv.: 
cxpcricncc in these types or cusi:s. Lhc vii.:tim.s prefer n quick rcsulu1i,m wi1h i.:11111pi:ns;11inn for 
damugc:- and will nlw:iys support uny disp11sili1111 that dimin:1tc~ thc- 111:cd for trial. 

Sl'C? lcllcr from Lily .'\nn Sanchez. to Chier M,1llhicw Mcnchcl d;itcd /\ugt1:-;l 2. 2007. 1 for the 
duration of the ncg0tia1 io11.s, wc then c.:onlinucd to cnc1,urngc the usi.: or ~1 r~stilution fund in place 
or civil liability tm<lcr s~ction 2255. For cxaniph:. in our draft. pie~ agrccmc111 sent Lo your 
Office or1 Scptcmhcr 16. 2007. we inclu<lc<l Lhi;: l<.ll)m.ving p.:m1gruph; 

lip~tcin ;1grccs 10 fund :i Trust set up in co11ccr1 with 1hc (iovcr11111L:111 and undcr 1hc .~11pervlslon or 
lhi.: I :511

' Ju<lici.il Circuil in <1nd for P:ilm Ll<!ach County. Epsli:in agri.:~s that a TrustL:c will he 
appl>intcd hy the Circuit Court nnd that funds from the Tn1st will be avnil11blc LO he dishursi:cl iit 

tlw T,·uslct~·s lliscrctio11 10 an ,1g,ri:ccl list of pcl°!sl)n~ who Sl'l:k rcimburscmcnc irnd 111:ikc .i i;oud 
faith showin,; to thc Tru:-tcc th,11 tln;y sufli:rcd injury as a result ()I° lhc roml11c1 or F.1,s1cin, 
Ep!lll\ill waives his right ro contc~t li:ibilily vr 1l.1mc1~cs up w an ,m,011111 a1:,n~cd tl, by the panics 
for any sct1le111ents ~ntcrcd imo by th.: Trwacc. f::1lstci11':. waivL:r is 1101 10 he construed :1s .in 
ad111i~sio11 nf dvil or niminal liability in r~A.lrds lo any ol"thosc whn $Cck 1;0111pc11salinn from the 
Trust. 

Sec' dr:-ift proposal .'lcnl from Jay Lclkowilz to 1\ndrev.· l .omi~ dated St:ptcmbcr 15. 2007. In 
n!spon::;I.!, Ms. Villafi.tm, <lcmande!d rhnt th~ /\gn.:i:1m:n1 contain langu,tgi.: considering the 
inclusion or a guardiirn ad )item in the proccediugs. dcspit\:! the foct tha1. wc ~re now kd to 
hclicvc that :~JI but on~ of the women in qucstinn ar~ in foci 11vt minors. lntt:rcstingly. ·Ms. 
Villafrma nol only t·niscs the srum: coni.=crns that now huv~ become issues with respect II) th~ 
implc!llcntntion of lhc Scclit.m 2:?55 cumpont.-nl, she olso believes 1hat the crc,·1tiun or a trust 
\V<.luld b~ in Lhl: viclim:-1' h~st interests. Villafrnm wrill:~: 

------·····• ... • .. -
1 lt was no1 11111il ,tlkr rcc1JiJ)t of thi~ kttl·r th,11 Mr. Menchcl i11dii::11cL1 lo u~ thal the si.:01,c l',f lic11>ili1y would 

encompass 1101 _just thl! 12 individual., named in the intlicrment. l>UI ":ill or the min11r cirl.~ idculificd during the 
fcd(:ral invcsli~:11ion." S,:1• M\:11chcl l:-mail lll Sanchc1.d:1ted Au~ust 3, 2007 . 



RFP MIA 000027

Case 9:08-cv-80736-KAM   Document 362-17   Entered on FLSD Docket 02/10/2016   Page 4 of
14

12/11/2007 11 : 45 FAX fl.I 026/099 

• 

• 

• 

I<. Akxandi:r Acl)sta 
D ecember 1 1, 2007 
Pag~ 3 

KIRKLAND&. ELLIS LLP 

/\!i I mcnt ioncd ,wcr lh~ lclephonc. I c.1111101 bind lhc girls to the Trust Agn:c111\?nl. and I l1011' 1 

think it i/; a1,1,ropriall' th:11 :1 state court \.\'<mid admini$tcr ii trust that sc~ks ro p:iy for fodcrnl civi l 

claims. We hot/, 11·unc 10 ,11·oid 1111sr.1·111>1dv11.)· at/lJrnt.!)'.f u11Ll•1Jr li1ig,1111.,·jr<•111 r.nminp . .furward. ttncl 
I kunll' 1/1m yvur clit.!nl wantx /11 kwp llw.1·,, 11i.1ff,•rs 0111sid1: <!f'publh- ,.:,,ur1./ilingx. hut I just don't 
h,1vc the power tn do wh:it you .isk. Herc i~ my f\:l:ommcndation. During the pcrit1d hcl\'l'\:cn Mr. 
F.pslcin's pl1;11 a11d scntcnci111;. I tiwkc .i motion for i1ppoi111mcnl or chc Gu:irdi:m Ad Litcm. Th\: 
three of us sit down and disl:11ss lhings, and / 11-;// .fi1C1litt1/,.• "·~ 11111c:l1 0 .1· I cm, J,:!.•'lling the p,il'/s' 
,,,,,,,.,,n,/ ,.!f' thi,1· pr11,:t!d1,r,• lw(:l'mSl', tl,f I 111,:111ii111<:d, I 1l1i11k It ts pr11hah~r in th,,,,. /,,.'st illla,·.ws. 
111 terms or pie,, a~rccmcnl la11~_1wi,:c. let m,i .SUJ.t,!!.i:i;I the follow in!!,: 

The I lni1cd States aµrccs to muki: u mnlicrn ~\:eking 1hc appointm~nl of" a Ouardiilll ad Litcm 111 
rcprcscnl the iilcnlilic<I victims. Foll(lwing the nppoi111mc11I ol'.~m:h (iunrdt.tll. th.: parties a~rcc 111 
work together in i;ood foilh Lu dcvelC1p a Trwl Ag.rccmcnl, subject lo lhl'. Co1111's approval. thal 
would provide li.>r uny o:unagcs owed to rh..- identilicu ~-ictim:- p11rs111u1t lo I 8 ll .S.<.:. :Section 
22~~- Then include th.: lus t two scnlcm:cs or yuur p,1ragr:>ph 8. 

,i..·,,r,: cmuil from Vilbfon.i 10 I .~tkc,wilz dated September 16. 2007 (emphasis added). I lowevl:!r. 
notably. in Lhc drall agn.·~mcnt lhal follows. Ms. VilJMhna keeps lhc S(llllC ohjccliorrnbl~ 
langung1: <1ml only adds a po11ion of what was suggcsll.:<l in her communic;ltion lo us; 

Ep:slci11 ;ii;rccs that. if :iny of the victims idcntilfotl in 1hc li.:dcr.il i11ve$t ig:1tion lik suit pursuant 
to 11' U.S.C. * 2255. Epstein will not contest the juristlictiun of the IJ.S. District Cou1·1 for 1hi: 
Southern District of Flori\l:J uwr his person amt/or the subj<.·ct mailer. :uul Epslcin w ill not collt~\St 
1h;11 the idcntili..:d vic1ims nre p\:r:-uns who. while 111i1wrs. wt:rc \'ictims of vioh11io11s or Title IR, 
\Jnitccl States Cu,tc. Scctions(s ) :?422 anclior 2.-12,;. 

The United States shall pn1vil1<.: Epstcin's nnorneys wich .i list of thi: idcntificu vil:tims, which 
will not excc.-ed fony. ulh:r r-,pstcin hn~ sigm.:d this a1;rt:e1nent .and h,L~ hccn sc111cni.:<.:1t. The 
I )ni1cd St:ttes shnll make ,1 motion with 1hc U11ilcd Stales IJistrict C..:ourl for Lhe Southern llistricl 
or 1;•1,)rid,1 for lhc appointment of :i gm1nJiu11 ad liccm for chc idcntiticd victim:; ilntl F:r,.\tcin's 
counsel may co111,,~:1 llu:: idcntiliccl victilll$ th,·ou;.i,h tlttll counsel. 

.Y(r<' d1'~1n non-pro!,ccution ugrci.:mcnl c-1111.,iJcd from Vil lnfan:1 ti:, Ldkowit:r. da1~:d Scplcmber 17. 
2007. The inclusion ol' .i guardi:ln nd litem. howev~r. only served to complic:ilc matters. We 
continued to reiterate our objections to Lhc inclusion of§ 2255 in the Ag1·ecmcnt n:p1:a1cdly. ns 
evidenced in un email from Ms. Vill~1fa11n to myself nn Scph.:mhcr n . 2005 where she ,,.Tiles: 
.. w..:. have bccn ovt:r paragr.iph 6 Jthc th!.!n rek v~UJt 2255 paragrnph l an infinite numb~r ur tim<!s.'· 
During negotiations. it was dcc.:iJed that an allorney rcprcscntutiv~ be appointed in the place or a 
guardian ad li lcm -- nol for Lh<: suke of lit iguting. claims. but b~,sed nn the bclid that a guardian 
ad litcm would not be appropriate for adults that ar<: c~1p::ihlc of' making lhcir own decisions. 
I lowcver. the l JSt\O included into the Agrccmcnl Lhat we pay for the:: nuomcy representative•­
when ol'igim1lly Ms. Villafona slated thn1 th~~ r~pn:st'nlativc could he paid for by us or the fcdcrnl 
courl. St'e e•mnil from Villafana to Lefkowitz dntcd September 2::i. 2007 . 
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The final ::igrccmcnt '"'·as very similar to wh:11 w,1$ proposed by Ms. Villafonn in her initial 
dr:.1t'l aµrc~mcnl on July 31. 2007: 

The United Stc1ti:s :-hall prnvitlc Gps1cin's a11m·11cy·:; with ,1 lis1 11f i111livid1ials wlm,11 ii Im~ 
i<lcn1ilicd a:1 victims, as <ldincd in 18 U.S.C. § :?:?55. alkr F.psldn has sig.n,:<l this a~rccmcnl and 
h.ls been sentenced. Upon !he execution of this :1iu-eemcnt. the Unite.1 S1.11es. in consull,,tion with 
and subjc..•c1 lo the.- t~uod faith :1ppmval or Epstein's counsd. shall sc..-lccl an a11omcy representative 
f"r t1w:;e persons. wl11) shall b~: paid fo1· by Epst~:iu. Epstein•~ c1)1111:;cl m.ty t'.1)fltnl:t the ilk111ilicd 

individuals through 1h:i1 rcpn:sentaliw. 

If any or lhc individuals n:-fcrrcd It) in pal~),!!.l'llllh (i). S /IJ,11"//, dccl:; tu n, ... :;uit pursu,1111 '" Iii 
U.S.C. § :?::?55. Epstein will not conl1:::;t thcjuri!<diclion ot"thc..- United Stmcs Oistrict Court lur the 
Southern District of Florida over this person :1110/or the suhjcct m:11tcr. :me! l·:p.~tcin waives his 
righl 10 cunll'SI li:1hilily and :1lso waives his righl lo co111cst damages up lo an amo1111l as agreed Ill 
helwccn the identified individual anti Epstein. so lung as lhe i1k111iliecl individual clccl:, 10 
prm:ce<l exclusively undcr 11. lJ.S.C. ~ .:!155. and :i!:'.rccs to wuivc any other c:laim for damage!.. 
whether pl11·su;in1 to state. fo<!cr:i l. or co1nmon l:iw, Notwhhst:rnding this w:iivcr, :is to those 
individuals whose names appear on the list provided b}' the Unitc..-tl States, Epstdn's i.igmttun: on 
this :ll!l'Ccment. hi~ waivers a11d foilun.'~ Hl conte:-1 liability and !iui:h damnges in ;11ly s11i t an: m11 ro 
he ccmsrrucd as an :admission of any criminal ur civil liahility . 

See 11Irnl pka agn:cmcnt. The Agreement rl;!quircs :vtr. Fpsl.dn lo waive jurisdict ion and liahili1y 
1111dcr 18 lJ.S.C. §2255 for the selllement or ~my mom.:,Lary daims Lhat might be.: m~td1.: by .tlkgc.:ll 
victims idcnli li1.:u by lht: US/\0 (the "idcntitkd individuals"). Mr. Epstc=in is precluded rrom 
t.:ontcsting li:lbiliry :-is LO civil lawsuits sl!cking. monetary compensation for durmtgcs for those 
idcnti ficd individuals who elect t<l st:llk tht: civil claims for th~ stntutor-y minimum of either 
$50,000 (Lhc amount set by (.\,ugrcss as of the date of' the occurrences) or $ I 50.000 (the nmounl 
currently set by stnrmc_) or some olhcr agreed upon dam~1gc: amount. Mr. Epstt.'in musl pay for 
the si.:rviccs nr the sclcc.:lcd altorncy reprcscntativc as long a~ tht:y an: limiLcd to sdtling the 
claims of'thc idcntilkd individuals. 

The impk:mt~ntnti(lll of the terms of the Agreement wns just as comcminu.'- ns wns the 
dl'aJiin~ and 111:gotiaLion this porlion or Lhc Agrccmcnl. The lirst major obslaclc \,,.as a tlirccl 
result l)f Ms. Villafana's improper att~mpt to apr,oint, Mr. Bert Oc~ii-iz. n close. person friend or 
her boyfriend 's frw the rnk of attorney t"Cprcsentntivc. We objected in the strongest 1erms lo 
sud, an appoinLmenl due to our serious concl.!ms regardin!_! lhe lad: ol' indcpc:ndtmc.:e of this ,m<l 
the.: ar,pcurnnec or impropriely cnuscd by this ch(Jicc. As n result. the US/\O drnlktl an 
ctddcndum to the /\gre~mcnt. This add~ndum provkks for the use or an independent third par1y 
to sclt!ct the :ittorncy representative and also specifies Lhat Mr. Epstein is not ohlig~1ted to pay the 
cc.isl of litigntio11 :,gainst him. Upon the decision that we would appoint nn independent party to 
choose: rhc attorney rcprcscnrntivc. we were engaged in consisrcnt and constant dialogue with 
your staff as lo the prcc.:ii-c language that would he tn.insmilli.:d In the incicp1:mcicnt party to cxpl<1in 
his or rok . 
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At each juncture. the inclusion of ,1 civil remedy in th~ /\gn:cmcnt has resulted in 
um:mling debates i:111d dis,1grccmcnts \Vith n:spi.:ct to the uppropri.1tc 1n;mnc:r in which to 
implement the tenns or the Section 2255 componc111. The main issues that have arisen since the 
drafting ..ind execution of the final agreement include the process for the sdection of ~111 ;morncy 
n.:prcscntativc: the scope of Mr. F.psk.:in' s waiver ()f linhility and juri~ciiction: the role of tht:: 
nttorncy representative: the language contained in various (irans or the letter to the im.lr..:pl:111.knt 
third party: the l:orrcct amount of minimum d;1mag~s pursuunt to Section 2255: the extent and 
:,;uh:mmcc or communications between the witnesses aml alkgcd victims and the USAO und the 
FHI. particulurly with n.:spect to the settlement process: the languag~ conwincu in the lcllcrs 
proposcu to be sent to the ::illcg,ed victims: and lhc extent of ccmtim1cd fcdcrnl involvement in the 
!it::ite procedur~s or Mr. Epstein· s st.111,; pica and sentence. 

Not.lbly. ndthcr s'-~ction 2255. nor any other civil remedy statute, has been U!ied as u pre­
rcqui!iitc ro criminnl plcu ugrccmcnl anu it is dear that the use or llu.:sc tcrm!i ere.ales 
unc1nticipatcd issw.:s. Furthermore. the w;iivcr of rights or which the tJSAO insisted is also not a 
lradition~I r1spcct of criminal rcsolwions. While we were rductant ;rnd cnutious about n Non­
Pw!:-ccution A~rccmcnt in which 1\ criminal defend.mt gives up ccrtuin rights Ill co11tes1 linhility 
for a cfri/ s~ulc.:1m:nt. we <.li<.l r101 bdicvc there was room for conrcntiQn g.iven the lJSAO's, am] 
sp1::cifically, Ms, Vill:ifona's ultimalums that required that we acqukscc to these unprecedented 
tcnns. 

Concerns Rcgau·ding Section 2255 

Mr F:psh.:in uneondition;illy re-asserts his intcnlit.111 lo fulfill nnd not ~cck to withdrav.­
from or unwinli th1.: At:,trcemcnt previously entered. I le raises important issue::; n..:g~mliug. 1he 
implementation or tht: 2255 provisions nol 10 unwind the provisions or i1wolida1.e the Agrccment 
but instcml to call allcntion to serious matters of policy ;l1H.l principles that you urc requested l(1 

review. 

As you will sec below our main policy•rl!l,-111,!d concerns arc (I) the inclusion of Section 
2255. a civil rcmcliil:s :,;tc1tulcs in a criminal pica agrci::ment. (2) the blanket w.iivcr ofjurisdiction 
~md lir1hility ns to ccm1in 1.111idcntifi~<l individuals to whose daims the government has asserted 
they t~1kc no p~)sition, and (3) uny comnnmicntions between federal ~1uthorilies, induding yuur 
st,1ff and the fBL an<l witnesscs and alleged victims and the nature of such coinmunic,1tions. 
With rcspcet to the interpretation of the tcims of' the Ag.1·ccmcn1. we do not agree with your 
Office's interpretation or thL.: expansive scope of Mr. Epstein's ugrcem1::nt to wniv1.: li:-ibility and 
jwisdict.ion. Nor do we agree with your Ortke's vic;w or lhc l:Xpmisivc role of the attorney 
representative. Oclow. I dl!scribi:: firs1. the policy implic.11io11s :tncl rhe practical problems th~1t 
these tcrn,s h~1vc crc,1tc<l or will t.:rcatc. s~:Cl>nd. I d~scrihc points ol' cnnti.:nlion us to the 
intcrprctntinn of various terms of the Se~lion 2255 component or the Awccmcm. 
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The inclusion of Section ::!255 in a crimin:il plcn ~lgrccmcnt is unprcCclh:nted ~mu raises 
sig.11itican1 polfoy-rclatcd concerns. Some of these issues c,111 create nnd lrnve l~re;.tted problems 
us lo the at,ility of this c<.Hnponcnl Ln ( 1) maintain the int~grity nnd indcpcnd<!ncc or the USAO, 
(2) serve its purpose. n..1mcly to pro\'idc Htir and apprnprint<:. rcc<.wery to :.iny victims itl a prompt 
fashion. und (3) protect the rights of the uefcnd:111t. Whili: we upprccint..:: your consideration or 
our concern~ dcscribeu t,clow. we :.ire also eonlidcnl that your commitment to justice and 
integrity will caus~ you to c1)nsidcl' ,my addition:il policy aud cthic~1I is::iucs that the Section 2255 
component raises. 

Th~ inclusio11 or Section 2:255. n purdy civil remedy. raises llw risk of cxc1.:ssivc 
governmclll intcrl~rcnce in privmc. civil matters. As !\fr. Whitley slntcs in his opinion. •• .. 
. u11111:cc~::;ary entan!!klllcnt or the government in such c,L-.cs and th~ use or Jcdcm1l resources 
could improperly inllucm:c such c.is~s and create lhl;! appcar:mcc or impropriety:· h is well 
cstablishcu that the govcmmcnl shoulu refrain from getting involvc<.J in lnwsttits. I lowevi:.:r, tn 
include Scctit)n 2255 in a fodi:rol ngrccrm:nl inherently e~nccrhatcs the l'isk or fecfcrnl 
involvi.:mcnt in c.ivil litig:ition and thus for. jn practice. the inclusion of this statute. as opposed 10 

the creation of n restitution fund, h~1s r~sultcd in continued fodcrnl involvem~nt in I his matter. 

f-cdcr..il criminnl invc.:stig,Hors and prosecutors should nol be in the business of helping 
alleged victims ur state crimes secure civil financial seukmcnts as ;1 condition prccecknt to 
~!nti:ring non-prosecution or dclcrrcd prosecution agrccrm:nts. This is especially trnc where Lhc 
cJefendJllt is pkuding to state erimt:s for vlhich there exists a slate stntutc nllowin~ victims Lo 
recover damages. Sc.•e f-loridn Statutes * 7~6.09. The foct thnt stutc law accounts for the ability 
of victims lo rccovcl' truly eliminates the net:d for n wuivcr or liability undt:r a federal statute. 

Furthcm10n:. the vehicle for the linanci~I scttlt::mcnt nndcr the Agn:cmcnt requires 
n.:stitution ir1 a lump sum without requiring, proof or ac1ual injury llr IMS federal authoriti~s 
should therefore be purticubrly sc1isitivc lo avoiJ c~1using a rm~judiccd nnd unfair rcsull. Section 
2255 is a civil st~tutc implanted in the criminal cod~ that in contrast lo all other criminal 
n:stiLuLion !-t3tuh.:s foils lo com.:latl! p:i.ymcnts t(, spccilic injuries or lo~scs m,d instc~1<..I presumes 
thnt vi1.:lims under the statute have sustained dam~,ges of at lcnst u minimum lump sum without 
regard to whether r.hc c(1111plainan1s sullcred acr.unl mc<..lical, psychological or other forms of 
individualized h1mn. Wi: pl'esume that it is for lhis rl!ason that Section 2255 has never bd'orc 
been c111ploye<l in this manner in co1mcc1ion with i.l non-prosecution or deferred prosecution 
i.l!;fl.:l!lllCllt, 
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f\,tr. Epstein· s blanket v,·aivi.:r of liability as to civil claims giv1.~s tht: appearance or 
impropriety. Whil<.: your Ortice h:ls, on scvcml ot:casions. ass1.:11c<l 1ha1 they lak~ no position as 
lo the cluims of the:; iodii1idunls it itfonlirics as ·•victims:· the foct that they continue lo prl)motc 
the award of n 1.~ivil sctlle1ncnt to thcst: individuals is prr,hlcrnatic. As you kno""'· gov1;:mmcnl 
wnlrac1s and plea ag.n:t!mcnl must not diminish ()r tmdcrminc thi.: intc.:-grily of the crimioal j1.1slicc 
systcrn. St:t.' U.5,'. , ... ,\k(;owirn. 822 F.2d 7'.,I)_ 74~ (8th Cir. 1987) ("'!\ pico ngrccmcnt, however, 
is not simply a contrncl bi:1wc:~n 1wo parties. It n~ct:ssarily implicntcs the inlcg.rily of the criminal 
justice syst~m and requires the rn1111s 10 exercise jmlidal m1thl)l'ity in considt:ring. the pkn 
agreement and in a~ccpting or n.:j<.:l:ling !he plc;;1,"), The requirement that Mr. Epstcin hlin<lly 
sacrilici..: his rig.his . .. L-; ti dvil litigimt. 1·0 contest ulkgati<:lns nmclc ,tgainsl him seem tn contn,dict 
the principles nf justic1:: and lilirncss thlll an: , . .-rnbcdded in the tc1,ct.-. of th1.: Unitccl States 
At1<,rncy' s Onicc. 

I nlsn ass1.:rt tlrnl on both a principled and pra<.:li<.::.1I level. the mere involv<.'.mcnl of' your 
()nice in U1c matter with respect to civil s<::tllcmcnl is in.1pproprialc. Evcn though we un,krstood 
frorn you thc.11 l'edcral involvcmcnl in thi:; m:1llcr would cease alter the nttorncy rq,rcscnl:11ivc 
was sckctcd, your Onicc continues lo assert their ohligation t() he in cont,u:t with thi: alleged 
victims in this mntter. Hml we ugrccd to a restitution fund fot the vktims instead of the civil 
r~mcdics provision, we \-.,·ould no! have objected lo your Office· s communkations ,-vith tlu:~c 
individuals. However. because The nllegcd victims hnvc the nhility to rcc(1vcr damage~ based ,.in 

a civil claim pursuant lo the Agrccmcnt. wc arc i;oni;crncd with y,)ur Oflh:c's ongoing efforts to 
stHy involved in this math.::r. Cont.let with lctkral authorities al this point can only invite the 
possibility fnr impermissible or p~u·tinl communicntions. Mos! recently. your Onicc sl.!11I us 
drnlls of .i letler that your Oflice propos~d 10 s1;nd to the alkgcd victims (1hc "victim notification 
lc1rcr''). While !he rcviscd <lraf"l of this letter slates t.hat victim~ should con1ac1 th..: State 
Allomcy\, Office for assistance with their rights, there is no phone number provided for the 
office and instead, the letter provides the telephone m11nhcr nnd nn invitation to conlucl Spcdal 
/\gent Nl~shi11 Kuyrkcmh1ll tif th~ rBI. lndcl.!d, 1)11: letter (lS ct1rrc11Lly drafted invites nut only 
l.!Onla<.:l b~1wccn yolll' Office and the victims. it also usserts lhtll f'cdl!ral witnesses mily become 
parlicip:mls in a sl/llc proceeding. thus foclcrnli7,ing the stntc plea and :;entencing in th.: sam.: 
1mrnncr ..is would th1: app<.:aranee anJ :;l~1lem<.:nls or .i member of' your Orne~ or the FIJI.~ 

.! We :m; concerned with the fact th:it some of the victims were previously 11olilkt.l, as t-.·tr . .lcffn:y Sloman ~lalcs in 
his 11.:llcr ~,f l)cl:c111bcr 6 kllcr. In your letter of IJcccmbcr 4. you st:itc that you would llOT issue the Viuim 
Notilicuti11n Lcttcr until December 7. Thus, it is trnuhlin_\! 10 ll·arn lhal some victims were no1iticd prior to that 
date. Pll~;•~c ~'.Olllirm whcn thi.: victims wi.:rc no1ilkll. who was 11111iricd. th~~ mcth(ld or~~ommunir.:,\tion for the 
notilil:;11ion, and the ind ividual who notilicd 1lwm . 
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The proposed victim nntiflcation kllcr asserts that thi: fodcral •vi<.:tims· haw th1.~ right to 
appcllr (ll Mr. Epstein' s pka and scmtence or to ~ubmit ~• \-\Tittcn srn(cm~nt to be Jilc:<l by the State: 
J\ltorncy. 1lowt:vc1·, :is ogrccd to in tl1c f'c<lt!rt1l n<)n-pr<•:-ci.:ution J\gn:1.:mcnt, Mr. Epstein will h1.: 
pleading to state ,:har~es and h~ will be scntcm:c<l 1hr the commi~sion of stalt' '!ffenses. The 
•victims· 1.hc government identifies relate only to the fcdcrnl charges for which Mr. Epstein was 
under inv<:stigation. The clrnft victim notili1.:ation Idler cites F)t)rida Statutes ** 960.00 l { k) and 
')::! 1.143( I) as !ht'. authority for allowing. the alleged victims to appcnr or give st~1tcm(.)nts. 
how~vcr thl:!sc provisions apply only to "Lhe victim of the crime for which 1h1.: de Cendant is being 
:-;entcm:1.:<l ... •• Thus 1-'loridn lnw 1,)nly ~l!fon.b vii.:Lim.s or st,\lc crimes to :.lppcar or submit 
::-ta(~~mcnts in criminal proceedings and the state drnrgc:s for whid, Mr_ Epstdn will bi: smtcn1.:c<l 
are nol coe,-;tensivc with the tcdcral investigation. Further. any 4ucstions ,1l Lhis p()int involving 
th~ i.:harg(.)s against Mr. Epstc.:in or the: proper stat~ procedures ondcr which hi.; will plead or be 
sc.:ntcm.:c.:<l :.ire :.1ppmpriately made t.o the Stntc i\ttorncy's Orti1.:1.:. 

Continued Jcdcral involvement in this matter ha.s led to ,111 impropriety th.it was 
unanticiputc<l :.is wdl. Ms. Villafana ,mcmptcd to 1m111ipulat1.: th1.: terms of Mr. Epstein"s 
sctlkmcnt su that p1.:rsons close to her would ptrsom1lly profit. Ms. Villafana inar,rm,primcly 
:.1ttempt.cd to llOll1inatc Bert Ocari;.: for a1tm111.:y rcprcscnt.itiv~. despite the foc1 1h,1t Mr. <.kariz 
turns out 10 be a very good pcrson'11 friend (If Ms. Villafana·s boyfricml. a fat:t she assiduously 
hpl hiddl.-'n from counsel. We requested alternate choices immedi:itdy. hut were told tlu1t Mr. 
(kari;r. had hct:n informed of the charges the govcrn111ent would bring against Epst1.:in and in 
rt:sponsc, he asked in rm c~mail whctht:r his recs would be capped. Needless to say. we wc1·c 
.:tl.irmcd that Ms. Vill.ifon(l would :it.ti:!mpt to influence the st!lllement process on such improper 
grounds. And c.:vcn after the l.JSAO t:oncc<lc.:d that it was in,1ppropri:.1l<.: for its :.illomcys to select 
the attorney representative. Ms. Vill:lfana continued to imprnpcrly lobby for Mr. Oeariz.'s 
appointment. Ou October 1 !), :2007, l'litircu Judge Edw,1rd B. D,wis, who w~ls appointed by the 
partie-s to sd<:t:l the attorney representative. informed Mr. Epstein· s counsel that hC! received a 
rclcphonc cnll from Mr. Ocnriz directly rcqucsting that Judge Davis appoint him as th<.: attorn(.)y 
rcprcscmatiw in this m:•11tcr. Althou~h it is unclear how Mr. Oc~iriz even kno\vS th~t .lu<lge 
Davis hns he::e::n chosl:!11 to administer th~ scttlcmc:111. proc~ss. it can only be understood .is Ms. 
Villafona's atlcmpts to 1.:ompmmis<.: th<.: fairn~s~ of the sdtkmi:nt proccss. 

B. lnhi~rit·y of the Process and the Lc;:itimacy of the Claims 

The waiwr of liability Mr. Epstein must make.: in rd~1Lion to Section 2155 t=nd:mgers thr: 
lc.:gilinmcy or th<.: claims m:.i<lt: by the alleged victims. There is :i heightened risk thnt the nllcgccl 
victims will make fol::-<.: m1<l cxugg1.:rntcd dttims once thl:y arc infonrn.:cJ or Mr. Epsldn's w~ivt.:r 
under Section 2255 for the scttkmcm of d;.iims pur~uant to the ,\gr1.:em1.:11t. fndcc.:<l. Mr. Whitley 
states. " . .. thi;: Department [of .Justice) should consider developing procc~scs and prnccJurcs to 
ensure Iha( the investigative process is insul:.tlcd from sui.;h risks." It is al~o well sc:ttlccl that 
wilnesst!s c.:,mno1 he givt!n ,my spt!tial 1rca1111cm due to the fact that it may atli?ct the rcfo1hility or 



RFP MIA 000033

Case 9:08-cv-80736-KAM   Document 362-17   Entered on FLSD Docket 02/10/2016   Page 10 of
14

12/11/2007 11 : 47 FAX Ill 032/099 

• 

• 

• 

R. :\lcxnnder t\eosta 
Dc.:cc111bcr 11. 2007 
Page 9 

KIRl<LAND &.. ELLIS LLP 

their testimony. t\ny a nd all communications bctwt~cn th..: li:!dcr31 uuthoritics .-111d the alleged 
.. victims .. and wi1n1.:ss1.:s in this m:Htcr hns the <tbility to influence the rcliubility of the tcstimtmy 
obtained and the v:.ilidity of tlu: civil sellkmcnls that result. 

Thu!';. 1h(:rc is ~till ~l rc:.11 wncern thnt some <.)f the statements thnt li.'dcral prosecutors 
relied upon in its prosecution of this mailer may have hccn tainted. An inquiry is rcquir1.:d \(l 

confirm th:ll ,tl the ti1m~ witness ~l,1tcments were given. there wcrc no comnu1nicntions made hy 
ti::dcral agents regarding potential civil remedies. Tlw govcmmcn1 should not pL'ovidc promises 
nf guarnntec<l monetary scttkments 10 cnc.:ournge c.:11npcrn1io11 bcc:.iusc they run the risk or 
seriously tninling. lhc rcliuhilily of witness slalcmcnls. While. we by no means an.: :.tccusing your 
Onic.:e of making improper communications ~11 this point the fact lht1l the award or u civil 
scllkmcnl without any requirement lo prove liuhilily. is availuble lo the identilicd individuals, 
raises cause for c,)nc.cm :.ts lo the nnturc or all ~onummicalions th.lt :lrc made to thi: • victims.' 

You pn:viously stntcd I.hat the USAO's main ol~icctivc with rcspc1.:l to 1he S1.:clion 2255 
component of rh~ A~rccmcnt w::ts to " pl.ice the victims in the sumc position :1s th~y would lmvc 
bi:1.:n hac.1 Mr. Epstein been convicted ul trial... llowcvcr. to accomplish this goal. ynur Ol'licc 
rejected using trnditk,mil lc1111s that .>lltw, for the restitution of victims. Instead, your Ortic.:~ 
chose Ill insert itself into the negotiations. ::;cttkmcnl. :md potential litigation or a dvil suit. With 
all due respect. wc (ll,jccl t(, y1..,ur O1lic1:·s attempt to make the victims whole hy requiring that 
Mr. Epstein dcpriw himsdr of righr~ nccordcd to him as a potential civil dctcndunl. While we 
arc aware on~ of the rcsponsibilitil!s or your OJTict? is lo provide for n.:8titulioll for victims of 
1.:rimes. this docs not give th!;.! govcrnrncnl the responsibility lo cnablc ~1lkgcd victims to collcct :.i 
ci vi I sclllcmcnl. 

Despite this concern, it should ulso he nolcd that. the Agreement. hoth as written and as 
intcrpn::lcd hy your Onicc significantly enlarges the vicrims· 11hilily l<.l recover from i\·1r. Epstein. 
For instance, ii' lh~ illdividuals :.itl~mptcd to litigate a~ainst Mr. Epstein. they would have bccn 
dclcrmincd to be victims only nfkr :-a li:ngthy tri;ll, in which they would h,wc been thoroughly 
deposed. their credibility tl!~l~d and th~ir srnr~~mculs subject to cross-exami11a1iou. Th~ 
dcfc11clalll. umkr these cireumslanccs, would nol have had pay the phlinlil'l's· legnl kcs. 
Moreover, these individuals would face: significant evi<lcn1iary hurdles. unwnnted puhlicity, and 
111ost importantly. m, 1.:crlainty or success on the merits. Thcrcforc. the notion tlrnt your Oflice is 
merely mtcmpting to rcstOl'l~ lhcsc •• victims .. to lh~ same position as they would have bc~n haJ 
Mr. Epsldn hecn convict~<.! al trial mis11ndcrstm1ds th~ J\gn:cm~nt and your Ollkc's 
implementation ofits tcnns. 

C. fUi,chts of a Def cnd11nt 

R~quiring Mr. Epstein to rm1kc a hlnnkct wnivcr of li,1bilily and jurisdiction as lo 
uni<lcntitied victims whose cl..tims lo which the government takcs no position can be constru~<l as 
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violative or his Due Pt·\lC\.:S:- ri~hls. Fu11hcm10rc. 1hc fact thal lhc stalulc at is~m: in this 1m1ltc:r 

does not connect hmm le.) t:hc minimum <1mo1111t availabk ln tht! viclim and simply includes a 
lump :-um t:,-.:acerbatcs the potential for injustice :ind nn ubridgi.:1uc.~11l uf Mr. l~pstcin ·s rights. At 
th~ very least. Mr. Epsldn should he given the right 10 know the identity or thl.! victims and the 
evidence upon which ~ach one wn~ idt:nlifo_.d as a victim hy the govcrmrn.mt. 

The USA() has pnwickd no informotion .is l<> the spccilic claims tlH1l \.Vac m~,dc.: hy i:ach 
identilic<l individw1l. nor wc:rc we given the lliillle:- or :.igcs of the individuals l)f the timc~rrame 
or the alleged conduct .. ,t issue. The US:\O's rcluctam:1.: Lo pwvidc Mr. Eps1cin with ~my 
information rc.:garding the ~,!legations against him kavcs wide n1~n lhc oppo1tunity for 
misconduct hy the ledt:ral i1wcs1igalurs and climinntr..!S the ;ibility l<,r Mr. l~pstcin uncVor his 
agents to vi.:rily lh:-11 the :.ill~gations nt issue arc gro1111<lcu in factual n~sertions and real evidence. 
Indeed, lhc rcquir~ment thnt n tnr~d or fodcrnl criminal proscL:ulion agree to waive his right lo 
contest liahility as to unnamt:d civil complain:1n1scn.:ah.:s at minimum an nppcnruncr..! of'injustic~, 
both because of Lhc obvious I )ue Process concerns of' w:iivin!:! righI~ ,,:itlHJlll notice of ~v<!n the 
identity of the complainnol mid hcc:.iusc of the- invt,lvcrncnt orthc fo<.ltm1l crimim,ljustict~ system 
in civil sclllcm~~nts bc.:twccn priv.ttc il'1divi<lm1ls. We n:unirm the right to tc~t th~ wrncity of the 
victims· duims as provided to us in the kll~r from you to .llldgc D:.ivi~ d,t ll.·d o~:tohc::r 25.1007 . 

It lrns rc~1:ntly come to our oncntion thaL yom staff has id~ntiticd as a 
.. victim·· ror purpo~cs of s~clion 2255 relier. \.\'ho initi.illy and rl!pc,Hcdly n:fusecl to 
cooperate with lcdcnil cllllhoritic:-. during. rhe comsc or the invcstig.mion. only ,1athmirtcd to an 
intcrvir:w afti:r she w:.,s cnnforrcd \vith u grnnt of' immunity. Surely this is 11ol a tlc1mmu typically 
mndc.: by someone \vhu is u crime "victim"', Moreover, ■■■■■ sworn testimony docs 1101 

su~l,!.CS! that she is :.i victim. - has nut unly :.tdmillcd thm she lied to Mr. l~pstein ahoul 
h~r age clnil1lillg she.: wa.1: 18 yt:~rs uld. bul that she C('lun.-.dc.:d oth~1·.s tu lie lo Mr. Epstein in the 
.c;art1c mann~r. ~ also stntcs tlml Mr. Epstein was cl~:.ir with her ti Hit he wa~ only 
intcn.;.stc<l in ''women., who wcrc of ,,gc ~nu th.it most of 1hc young worncn she brought to his 
home were indeed o"·-.:r 18 years or age. Moreover. whih! - daims to hove provided 
massa!!,Cli 10 Mr. Epstcin. she docs not allcµ.c le.) have c:ngaged in sexual intt.:rcmtrSt! with Mr. 
Epstein: doc.:s not claim ~he pmvic.kd him '-Vilh ornl sex: docs nol purport thnt Mr. ~pstcin 
penetrated her in ~my nl:.inn1:r: dcni~s Mr. Epstein cvcr us~d a vibmtor, massaJ:!cr. c..,r :my type of 
":.ex Loy·· 01, her: denies he touched hi..:r hrca!itS. bmtock::., or vat,?.ina; ~,nd stal~s thnt she never 
touched Mr. Er,slcin 's sc~w.,I organs -·· nor was she asked to uo so hy Mr. E1,stcin. Without a 
right lo comest the liahil ity nf dairns. ■■■■lwill l ikely rcc~ivc for mor<! in civil damages 
than what would he she v,muld havc.• hnd Mr. Epstein b\.:~n cunviclcd. 

In addition. the Agrl.!emcul ·wilh thi: l.lSAO only deters li.:<lcrnl prn:-ccutinn of M1·. 
Ep:-tdn: it docs nol a:-sert ,t Jcdination to prnsccuLc. ns \\·as lirst contcmplmcd in the negotiation 
of' thr.: Agrccnu.:nt. Any payments nmdc aml/~.1r scttll:me!nt ag.rccmc111s rcilchcd with the allegccl 
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victims prior to the fon:elosurc or any rulurc li::dcral prosecution carries the potenti::tl of bci11g 
used ~is evidence aiainst Mr. l~pstcin. Thus. lv prulccl his right:- a:-; a dcli.:ndanl. l\·-tr. l::pstl!in 
slwuld nol bc rcquin.:d lo pay any or lhc all~ged vi<.:tims until ofter the thrcnt or prosecution no 
longer exists. 

11. Misi11tcrprctatior1s of Hit.~ Agrccmcnl 

The conlcntiousncss c,rnscd by the implementation of the Section 2255 porlinn of t.hc 
Agreement h:'!s also been caused hy wlrnt. we hdicvc arc misintcrprdalions of the terms by your 
Oflicc. Thc$c problems, which I tkscribc below. are a rmu.:lical outgrowth of the fact thnt civil 
sclllemt'nL as opposed lo restitution. is considered in the Agreement. 

A. Role of lhc Attorney Reprcscntatin 

The l.lS/\0 h:t~ improperly t,n1phasi%cd th.it lhc chosen auorncy rcprcscnlntivc should be 
able to litig.arc the claims of individuals. "vhich violatl..'s the terms. an<l dccply infring<:!i upon tht: 
!ipiril and naLure of. Lhc /\gn:e111cnt. I lowcvcr. ,iftcr the parties ngrccd to the ~1ppointmcnt or .. m 
independent third purly lo sekcl the rcprcsenlalivc, 1hc !,!OVernmcnl <mnnunccd that the criteria 
for choosing an appropriate altorncy rcprcscntativc woukl include lhal they he '·~• pluintifrs 
lnwycr cnpablc of h,mdling multiple lowsuits agninst. high prntilc ;ittorncys." This interpretation 
of the scope of thc all<>rncy rcprcsentalivc·s role is for outside lhc.: common undcrstandin!:!, (hat 
existed when \\'C negotiated Mr. Epsti:in ' s scttk:mcnt with the US/\0. Mori:ovcr. we have made 
the USAO aware nf the potential ethical problems th,ll wo11ld arise should the selected 
rcpn..:scnt.itivc he ~1llowcd lo litig:.tlc and sctlk v~trim1s claims :igainst Mr. Epslcin. The initial 
drnft victim notificntion letter contnincd langu:-igc thnt conffrmcd your Oftice·s interpretation nnd 
indkatei..l Lhat Mr. P<)dhurst imd Mr. .l~)sdsbcrg., thi.: sc.lccted .-ittornt~y rt·pn:scutativ1:s. m:.1y 
''reprt:senl .. the identified individuals. This language assumes that the selected rcprcscntntivcs 
"viii ogre~ to serve in the cupm:ity ":nvi:-ioncd hy thc l.lSAO. \Vhich we believe is palcnlly 
incorrect. To suggest this notion in a k-1tcr to victims who have limited or no knowledge or thc 
ethicnl principks al issue will only lead to confusion. misunderstanding and disappointment 
an1oug, the idcntilicd individuals whcn thcy lc:.1m Lhat such rcprcscntati()n is forcclo::-~d. 

B. Scope of Mr. Epslcin 's Waiver 

Your Otlkc has taken the position that Mr. E()Stcin waivcs liability hcyond the sclllt:mt!nl. 
of claims and lhal h~ \.viii waive liability even in lawsuits brought hy the idcntil'icd in<lividuals. 
lfov.·evcr, this o-.·ersltllcs the scopi: or 1'·1r. Epstein'::; \vuivcr pursuant to th1: /\grccmcnl. M1·. 
Epstein has only ,1greed that he will wuiv~ th,: right to contest liability and jurisdiction for the 
r,urpo:sc of sellling claims with the 1.1llcgcd victims pursuant to Sections 7 through 8 of th!:! 
Agreement and Addendum. Mr. L::p:;tein h~ts no oblig:.ttion to waive this right to contest liobility 
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in ,my claim 1hr damages .. by Hn em1mcratcd "victim·· or nnyonc else - whim:: that party foils to 
settle her clnims purs\1,u11 to the: krms of the r\gn:cml."Tll. The n.:vi:;ed drnH of the letter avoids 
this misintc.:!rprcli.1tilm and directly quotes Pnrngr:-iphs 7. 8, 9 and 10 of the Agreement. While \.Ve 

do not h~1ve any objection lo including this porti<,n nf the Agrc:cmcnl in the proposed h:tkr. we 
request rh,1t l'oragraphs 7 J\. 7B. anc.l 7C of the A<lden<lurn tu the J\grccnMll also be indud1.:d 
because the lang_m1g.c..: elmhlincd there in most clc.1rly outlines r.hc srnp~ of Mr. Epsl~in's 
oblig:ltion to pay damages under the Agreement. 

C. Right of the Alleged Victims to Be Notified 

As w1.: huv1.: L::<prcsscd tc, you previously. we do nm agree \.Vith your Offo:t! 's as:-;erlion 
that il is dthc.;r an obligation ,md even uppmpriatc for the USAO to send n victims notification 
letter to the alleged victims. The Justice for All /\ct of 2004 only C(>Utcmplah.:s notilic:-ition in 
rd.ilion lo availal,k n:~titution for the victims of crimes. However. since Section 2255 is only 
one of many civil remedies. there i:; no rel)uircmcnl thut the USAO inform ~llcgcd vi<:tims 
pursuant to the Justice for All Act or ~004. Notably. if the USAO had agrt!c:d to include ., 
restitution fund in lhc Ag.rccmenl mi opposed tu a civil 1·cmcdy sta1u1c, the :illcg~d victims would 
have lhc right to be: notified pursmmt 1.0 the relev:ml t\cl. 

f-urthcr. we note that th~ n:asons you cite in fovrir nf issuing the proposed Victims 
Notilkntinn letter in your com:spondcni;c of December 4 arl.! also im1pplicabk hi this scenario. 
For instance:. you cite 18 U.S.C. ~ 3771 for tht: proposition that your Ollk1: is ohligalt!d to 
provid1;: c~rLnin notices to the all~g~d victims. liowc.:v1.:r. 18 U.S.<:.* 3771 (a)(2) & ('.,) provid<:: 

en The right Ln n:usunuhh:, u1:cura1c. and limcly notice of :my i,11hlic cuun prm:l"c<.ling_ or ;my 
p.irnh: p1ucccdin~. im·(1/vin,\! rlt,• t'r i1111• or any release or c~capc ur 1hc <1i.:l:11~c<I. 

(3) Thc rig.hi not to oc c.xdudcd frnm any such puhlic cuurt procccuin)!'.. unli.:s:- lhc c,iurt. alkr 
receiving clear ancl cnnvin1:ine cvi<knl.'c, <lctcn11i11l"~ thut 1cstimo11y by the victim wo11l<I hc 
malcrially i1llcrcu it' lhc vii.:lirn hc,ll'd 1)thcr tcsLim,,ny ;11 the proceeding. 

(cmphasi:-; ac.kkd). Yc,ur it1l1.!rprcta1inn nf § ~771 i!- crroncou~ bccm,~c the right$ conferred hy the 
statute indicale thal thes~ rights arc for the notification i:lnd appearance HI puhlic prnccc..:dings 
involving the.: crime for which the relevant individual is a victim. J\s you know, lhc.; publi~­
procccding in Lhis mallcr will b~ in :stall! court for th1.: rurposc c,I" the entry of n pica on stntc 
charges. Therc::forc, 18 l J.S.C. § 3771 clearly docs not apply to .. vk1ims" who arc not stale 
" victim:-;:· You ac.Jc.Jitionally cite your Office' s obligations umkr § .1771(c)(I) of the Justice for 
/\II /\ct of 2004. T fowl:!vcr. this subsc.:clion rch1tcs b~1ck. h.1 tbi: "rights dc.scrib~d in subsection 
(a)." Thus. since the rights set forth in suh~cction (a) only apply l() the victim:-; of the crimes for 
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which !he public proceeding is being held, the individrn1ls idcntifo.:d by >'om Olfo.:1: h~1vc.: no 
rights lo nolitkation or appc~1rance under 1his Act. 

Y (lll further cite 42 U.S.C. 9 I 0607( c )( I )(B) and ( c ){J) whi1.:h. y1 . .>u st.1h:. obligates your 
Office lo infom1 victims of --~my restitution or olhc.::r relier· to which that victim may be entitled 
and of notice.: ot' the statu~ ur the inves1ig~11io11: the filing of eh.irgcs ngninst ~1 suspected offender: 
and the acceptance <:1f a pica. Although wed() not bdicvc this applic:s hi:r~ for the smnc rc:asons 
sl~1tcd tthovc. we further t1sserl th,11 your propos~d Vil'tims Notification letter seeks lo go hc:yond 
1,-vhat is prcscl'ibcd undcl' 42 U.S.C. * 10(107. Indeed. there is nothing in the smtutc that requires 
your Offo.:c Lo solicit witness testimony or stalcmcnls for the purposes or Mr. Fpslcin"s 
scnh.:ncing hearing. Furlhcm,orc. we r,s~crt th .. H any notification ohligt1tinn you bdicvc you havl: 
under this statute should be a1.kln:ss1:<.I by .ludg1: U:·1vis. 

We submit to you ha:,;cd on the polil·~· <.'.oncc.:rns or incluuing u civil remedies :-tt1tutc in a 
crimim1I ::igrccmcnt and requiring, the waiver of a ddcnda.nt::-" rights um.14;:r tlrn1 agrc1:rnc:n1 c.:r~~ks 
ll host of probkn1s that.. in this case. have: led to a serious dday in achieving finality lo the 
satisfaction of all parties al"Jcctcd. Wr.: apprccittlc your <.'.<.lll:sic.krntion or lhc:sc i:ssu1:s mid hop<.: 
lhnt we can find a ~olminn that resolves our concerns . 

Sinccrdy . 


