Westlaw,

Case 9:08-cv-80119-KAM Document 521-1 Entered on FLSD Docket 04/09/2010 Pagre21od#3

Page 1

Not Reported in F.Supp.2d, 2008 WL 3200702 (D .Puerto Rico)

(Cite as: 2008 WL 3200702 (D.Puerto Rico))

i

Only the Westlaw citation is curreatly available.

United States District Court,
D. Puerto Rico.
STERLING MERCHANDISING, INC., Plaintiff
V.
NESTLE, S.A., et al, Defendants.
Civil No. 86-1015(SEC).

Aug. 5, 2008.

Ada Sofia Esteves, David C. Indiano-VICIC, Jef-
frey M. Williams-English, Seth Frbe, Indiano &
Williarns, PSC, Tavier A. Morales-Ramos, Javier A.
Morales Ramos Law Office, San Juan, PR, PHV
AdamC. Briggs, PHV Davidl. Gilles, Godfrey &
Kahn, S.C., PHV Jennifer Cotner, PHV Kevinl.
O'Connor, Lafollete Godfrey & Kahn, Madison,
W1, for Plaintiff.

Tuis A. Oliver-Fraticelli, Jose L. Ramirez-Coli,
Roberto A. Camara-Fuertes, Fiddler, Gonzalez &
Rodriguez, Lavinia Aparicio-Lopez, Common-
wealth Department of Justice, San Juan, PR, PHV
ErikT. Koons, PHV CarmineR. Zarlenga, Howrey
LLP, Washington, DC, for Defendants.

ORDER
SALVADOR E. CASELLAS, Senior Judge.

#] Pending before the Court is Sterling's request to
compel Co-Defendant Nestié, PR. (hercinafter
NPR) to produce a non-redacted version of a docu-
ment identified as “Nestlé PR Highly Confidential
640”7 (hereinafter referred to as NPRD # 640), as
discussed during the Case Management and Settle-
ment Conference held on June 9th, 2008 (Docket #
169). In such conference, the Court held in abey-
ance Sterfing's request and ordered NPR to file an
ex-parte motion with the un-redacted version of
the document for an in camera review by the Court

along with a legal memorandum on why the in-
formation should be held privileged under the at-
torney-client privilege. Jd. NPR complied and filed
motions at Docket 170 & 171. Also in compliance
with the Court's order, Sterling opposed such mo-
tions at Docket # 172. Having reviewed the docu-
ment in dispute, the parties' filings, and the applic-
able law, the Court DENIES Sterling's request for
the redacted information on NPRD # 640 to be re-
vealed.

Factual and Procedural Background

NPR filed a legal memorandum arguing that the at-
torney-client privilege should attach to the informa-
tion redacted in NPRD # 640 because it contained
legal advice being informed by one NPR employee
to another so as to procure the enforcement of the
legal advice provided by NPR's Counsel. Docket #
171, p. 2. Sterling opposed NPR's motion. Docket #
172. There, it agreed with NPR in that
“communications by corporate officials that convey
an attorney's legal advice to other corporate offi-
cials remain subject to the attorney-client priv-
flege.” Id. at 2. However, it argues that undesiying
facts communicated to the attorney are not protec-
ted. Id. at 3. It also contends that the privilege does
not protect non legal communications based on
business advice given by a lawyer. Id. Let's see.

Applicable Law and Analysis

Ped R.Bvid. 501 provides that any privilege “shall
be governed by the principies of the common law
as they may be interpreted by the courts of the
United States.” Therefore, any claim for privilege
will be analyzed through the lens of federal com-
mon law. NPR alleges that the communication in
dispute is privileged under the attorney-client priv-
ilege; “the oldest of the privileges for confidential
communications known to the common law.” Up-
John Company v. United Stares, 449 U.S. 383, 389,
101 S.Ct. 677, 66 L.Ed.2d 584 (1981)(hereinafter
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referred to as UpJokn ). The purpose of such priv-
ifege is “to encourage full and frank comunica-
tions between attorneys and their clients and
thereby promote broader public interests in the ob-
servance of law and the administration of justice.”
14 This is so because “sound legal advice or ad-
vocacy serves public ends and that such advice or
advocacy depends upon the lawyer's being fuily in-
formed by the client” Id However, the Supreme
Court recognized that “complications in the applic-
ation of the privilege arise when the client is a cor-
poration, which in theory is an artificial creature of
the law....” Id. at 389-390.

#2 In UpJohn the Supreme Court rejected the con-
trol group test whereby only communications made
by a corporation to Counsel via employees within
the high hierarchy of the company were protected.
The UpJohn Court stated that such “narrow SCope
... not only makes it difficult for corporate attorneys
to formulate sound advice when their client is faced
with a specific legal problem, but also threatens o
limit the valuable efforts of corporate counsel to en-
sure their client's compliance with the law.” Up-
John, 449 U.S. at 392. Therefore, when a corporate
client requires legal advice, and employees commu-
nicate to counsel information needed to procure
such advice, such communications and advice, re-
gardless of the employees' position within the com-
pany, are protected from disclosure unless waiver
applies. Id. at 394.

In order for a communication to be considered priv-
ileged, the party moving to have the communication
be deemed privileged must show: (1} that he was a
client of the attorney; (2) that the attorney in con-
nection with the document acted as a lawyer; (3
that the document relates to facts communicated for
the purpose of securing a legal opinion, legal ser-
vices or assistance in a legal proceeding; and (4)
the privilege has not been waived. L.SA. v Bay
State Ambulance and Hospital Rental Service, Inc.,
274 F2d 20, 27-28 (lst Cir.1989)(hereinafter Bay
Stare ).

There is no issue of waiver here. Sterling also

agrees with the proposition that a communication
made by an NPR employee to another in relation
with NPR's Counsel's legal advice, would, in gener-
al, be protected from disclosure. It contends,
however, that only communications are protected,
not underlying facts, and that non legal advice is
also outside the bounds of the attorney-client priv-
ilege. Although Sterling is correct in these two pro-
positions, neither argument assists it in its quest.
After reviewing the non redacted version of NPRD
# 640, the Court is without doubt that the redacted
information related to legal advice formeriy reques-
ted by NPR to Counsel, which was then comrmunic-
ated by NPR's Bayamén General Manager to NPR
San Juan General Manager so that the company
could put Counsel's legal advice into action. As
such, the information is protected. See, In re Grand
Jury 90-1, 758 F.Supp. 1411, 1413 (D.Colo.1991)
(information passed by the President of the client
corporation to its Board of Directors regarding leg-
al advice procured by the corporation’s President,
was privileged as the information was only
“making advice available to another part of this in-
animate entity.”); see also, Diversified Indus.. Inc.
v. Meredith, 572 F.2d 596, 611 (8th Cir.1977).

Although Sterling is correct in that COMMmuUnica-
tions, not facts, are protected under the priviiege, it
is precisely the communication of the legal advice
made by NPR's counsel from one NPR employee o
another which we hold privileged today. Therefore,
Sterling's argument 18 inapplicable here. Further-
more, because we hold that the advice given was
legal in nature, the other exception mentioned by
Sterling, to wit, that non legal advice is without the
reaims of the privilege, is also without con- sequence.

%3 Finally, NPR argued in its memorandum that
Sterling had also produced many redacted docu-
ments, and that, because NPR was subjected (o an
in camera inspection of the NPRD # 640, Sterling's
redacted documents should be treated the same
way. Although such remedy is available, Local
Rule 26 requires that prior to submitting a discov-
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ery dispute for the Court's resolution, the parties
meet in good faith and attempt to resolve the mat-
ter, and certify having done so to the Court. As
such, NPR's request for an order to produce the
documents for in camera inspection is DENIED
WITHOUT PREJUDICE. The Coust hereby OR-
DERS the parties to confer first in an attempt o
amicably resolve this dispute. Should NPR require
the Court's assistance in the future with regards to
this matter, it may renew its motion.

SO ORDERED.

D.Puerto Rico,2008.

Sterling Merchandising, Inc. v. Nestle, S.A.

Not Reported in F.Supp.2d, 2008 WL 3200702
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