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Thereupon,

the following proceedings began at 1:42 p.m.:

THE COURT: All right, please be seated.

All right, so we're here on the amended
motion for attorneys' fees.

Let's announce appearances.

MS. WHETSTONE: Good afternoon, Your Honor,
Lauren Whetstone. With me is Mark Bideau and
Gerard Buitrago and our paralegal, Jennifer
Thomson, from Greenberg Traurig on.ehalfiof CA
Florida Holdings, the publisher of thePalm Beach
Post.

MR. WYLER: Good afteroon, Your Honor. My
name's Douglas Wyter. I'm’here on behalf of
defendant, David Aronberg.

MR. ARONBERG: State Attorney Dave
Aronbekg, Your Honor.

THE COURT: Thank you very much. lIt's your
motion.

MR. WYLER: Thank you, Your Honor. May |
approach?

THE COURT: (Nods head up and down.)

MR. WYLER: Hi, again, Your Honor. Thank
you. May it please the Court. As you know, we're

here today on Mr. Aronberg's amended motion for
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attorney's fees. It was filed on November 9th,
2020, in conjunction with his 57.105 demand that
was made to the plaintiffs on June 8th, 2020.

That demand letter that was sent to the
plaintiff's counsel was sent on the same day that
Judge Marx entered her order granting the
defendant's motion to dismiss Count 2 of this case
with prejudice. And that motion, that 57.105
demand letter asserted that the plaintiff's sole
remaining count for declaratory actionthad'no
basis in fact or law pursuant to 57.105.

Their declaratory relief claim-is vooted in
Chapter 905.27 Florida Statute, that governs the
exceptions for the release of'grand jury -- grand
jury materials.

In our 57.405 letter, we specifically told
the plaintiffs_that, under 57.105(1)(a), their
declaratoryrelief claim is unsupported by the
material facts necessary to establish it and also,
under 57.105(1)(b), that their declaratory relief
claim is unsupported by the application of the law
to those material facts:

There's a case, Davis v. Bailynson, it's
found at 268 So.3d 762. It's a Fourth DCA case
from 2019.
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THE COURT: Give me that cite one more
time.

MR. WYLER: Yes, sir. It's Davis v.
Bailynson, B-a-i-I-y-n-s-0-n, 268 So0.3d 762. It's
a Fourth DCA 2019. That case says, The central
purpose of 57.105 Florida Statute is and always
has been to deter meritless filings and, thus,
streamline the administration and the procedure of
the courts. Thus, the post-1999 version of the 57
-- 57.105 has expanded the circumstafices,where
fees should be awarded and the pUrp0se’is to defer
meritless filings.

57.105 -- The statutec7.105 provides the
following language authorizing the award of
attorneys' fees suchras’in the present litigation.

It says, "Uponithe Court's initiative or motion of
any partypthe Court shall award a reasonable
attorney's fee, including prejudgment interest, to
pe'paidito the prevailing party in equal amounts
py-the losing party and the losing party's

attorney on any claim or defense at any time
during a civil proceeding or action in which the
Court finds that the losing party or the losing
party's attorney knew or should have known that a

claim or defense, when initially presented to the
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Court or at any time before trial, was not
supported by the material facts necessary to
establish the claim or defense, or would not be
supported by the application of then existing law
to those material facts."

So, notably, the statute includes a lot of
key words in there, but here, the key words that
I'm focusing on is "knew or should have known."

Here, the plaintiff had a due diligence
obligation to know what the law was when they
filed the lawsuit. They should havesknown the
ultimate facts of the case all along, and they
should have known the propenlegal mechanism for
obtaining the recordsthat they were seeking.

Nonethelesssfwe'verinformed the plaintiff
multiple timesithroughout this case that not --
that Mr. Arenberg is an improper party, not only
-- because)not only is it impossible for him to
produce the requested records since he has no
possession, custody or control over them, but also
because the statutes that govern the disclosure of
grand jury records clearly and unambiguously do
not grant such authority or power to the state
attorney.

Another case for you is Trust Mortgage,
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LLC, v. Ferlanti. That's found at 193 So.3d 997.
That's also a Fourth DCA case from 2016. And it
can guide the Court here. This case says that, in
determining an award of sanctions under
Section 57.105, the trial court's findings must be
based on substantial competent evidence and the
trial court must make an inquiry into what the
losing party knew or should have known during the
fact establishment process both before and after
the suit was filed.

So, as to the 57.105(1)(a) claim,
Mr. Aronberg's position is thatithe newspaper
should have known whendheywere doing their
research that it was aniimpossibility, that he had
no access, custody or control of these records,
but that fact --la bright line was drawn to that
fact by Judge Marx in the June 3rd, 2020, motion
to dismiss hearing. She made several statements
thatput'the plaintiff on notice, if they weren't
already.

And, if it would please the Court, | would
like to read those onto the record. You can find
these -- We've submitted a joint binder to you,
and if you -- --

THE COURT: | have it here. Tell me where
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I'm looking.

MR. WYLER: Yes, sir. If you look at J13,
that's the condensed version of the transcript.
You can find the full version if you look at J29,
and | can give you the Bates stamp numbers.

THE COURT: Tell me where to look, and I'll
look.

MR. WYLER: Absolutely, Your Honor. Look
at Bates stamp 1353, and that will start you =

THE COURT: Of what exhibit?

MR. WYLER: Okay, Exhibit 29is the full
version. | thought that might ke easier for you
to read it. At 1353.

THE COURT: YouUysaid'J29.

MR. WYLER<, Yeah; J29, and, if you look in
the lower left ¢orner; there's a Bates number that
says CA,slash, Aronberg, and you'll see the Bates
stamp numbers.

THE COURT: What's the number?

MR. WYLER: 1353.

THE COURT: Go ahead.

MR. WYLER: Thank you, Your Honor. I'm
going to go through this transcript, and I'll
direct you to the actual page number of the

transcript itself, okay? Page 3, lines 18 -- 4
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through 1. "Not for nothing" -- This is all Judge
Marx. "Not for nothing, | think we all know that
they don't have control and custody of the
records."

Page 5, lines 17 through 19. "I think we
can all agree that the state attorney doesn't have
these records."

Page 8, line 4. "I'm asking you, how are
the clerk and the state attorney the proper
defendants?"

Page 8, line 8. "I'm puzzled bythe
procedural posturing of this case-naming the state
attorney, and, you know,4'm further stymied by
the fact that you allegé’in your complaint that
they have, particularly David Aronberg, the state
attorney, that he has these records."

Pagew8,. line 18. "Okay, let's run this all
the way out: Let's say you win and you get a
jadgment against the state attorney, Dave
Arenberg. What's he supposed to do with it? He
can't release the grand jury testimony. He has no
authority whatsoever to do that."

Page 10, line 21. "And the only thing
we're here today about is why should the clerk and

the state attorney have to defend a civil action
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when it's an impossibility of performance? They
even -- If you were to win and get a judgment
against them, they cannot give you what they don't
have."

Page 11, line 12. "I'm simply saying, why
should these two entities have to defend this
lawsuit when, even down the road, if you win, they
can't give you what they don't have?"

Page 16, line 12. "And, you know, really,
| want to you boil it down for me as to4his:

Let's take it all the way down the rOad. )You win.
You get a judgment against the clerk and the state
attorney. | know there's @gtherreasons why you
might have filed it thig"way, but I'm just simply
puzzled because4d, do hear what the clerk and the
state attorneylare saying, and that is,
performaneg is impossible. They don't have the
records and cannot, absolutely. There's not even
aninch’of wiggle room that they could release the
reeords even if you got a judgment. It is solely

a determination for the Court. | frankly think

you know there's ways to get your records.
There's ways to get confidential records, but it
isn't by suing the state attorney and the clerk."

Page 17, line 6. "Even assuming, arguendo,
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that they have the records, we know they don't.
You were to -- If you were to get a judgment
against them, how would you expect them to
perform?"

And then finally, on page 17, line 23.

"What do you mean? What do you mean? They're not
trying to block it? They're saying that, despite

the fact -- let's just talk about the clerk

because we all know the state attorney doesn't

have it."

| would ask the Court to enter'the hearing
transcript found at J29, 1353 10 1374 as Defense's
Exhibit No. 1.

THE COURT: Anyjobjection?

MS. WHETSTONE?" All the joint exhibits are
in evidence, s0...

MR. WYLER: They're in evidence, but |
don't’know)if you wanted to mark them for each
person.” So if | don't need to do that, then I'll
dispense with that.

THE COURT: These joint exhibits have all
been stipulated to?

MR. WYLER: Yes.

THE COURT: No need then.

MR. WYLER: Then I'll leave it alone.

Page 12
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Thank you, Your Honor.

These statements, along with the upcoming
examination of Mr. Aronberg and Mr. Mendelsohn,
along with everything that's presented to the
Court, it shows that these sanctions are
justified, and there is no arguable basis in fact
or law the way those statutes are written that
Mr. Aronberg could ever provide the requested
materials that he was sued for.

As to the 57.105(1)(b) argument,

Mr. Aronberg's position here is thatithe
newspaper, plaintiffs and theiattorneys, they
should have also known at the\beginning when they
were doing their researeh that those statutes
precluded Mr. Arenbergfrom actually providing
these records!, That's what they sued for. They
asked foryMr. Aronberg to provide these records so
that they could then be disclosed to the public.
Butchapter -- or, Statute 905.27 states this:
And'this -- this argument has been presented in
everything that we've said to the newspaper.

"When such disclosure is ordered by a Court
pursuant to subsection (1) for use in a civil
case, it may be disclosed to all parties to the

case and to their attorneys and by the latter to
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their legal associates and employees. However,
the grand jury testimony afforded such persons by
the Court can only be used in the defense or
prosecution of the civil or criminal case and for

no other purpose whatsoever."

That argument was ultimately utilized in
Judge Hafele's final judgment in favor of the
clerk because, on top of other things, the
plaintiff admitted that they weren't seeking to
use these requested records in an underlying civil
or criminal case. They wanted to Usg it)to -- for
public disclosure.

Chapter 905.17 of the Florida statutes also
applies here. This haStalso’been made evident and
very clear to the plaintiff.” That statute says,
in pertinent part, "The notes" -- and this is all
regardingithe grand jury materials -- "The notes,
records and transcriptions are confidential and
exemptfrom the provisions of Chapter 119.07 and
Section 24(a), Article 1 of the State Constitution
and shall be released by the clerk only on a
request by a grand jury for use by the grand jury
or on an order of the Court pursuant to
Chapter 905.27."

So, like | said, these legal arguments have
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been presented to plaintiff and its lawyers
several times. It was in the 57.105 demand
letter, but plaintiff dropped Mr. Aronberg from
the case too late. The statute had already taken
effect. There's a 21-day safe-harbor provision in
that statute. And the testimony and evidence
today will show that a motion for attorneys' fees
was filed appropriately with that statute, and
then following that, Mr. Aronberg was dropped from
the case. After that, an amended motion for
attorneys' fees was filed.

Plaintiff has an argumentsavingto deal
with the timing of when odr amended motion for
attorneys' fees was filed. They claim that we
don't comply withéthe 21-day safe-harbor
provision, and.they use this case of Lago v Kame,
Lago v Kame By Design. It's K-a-m, like Mary,
K-a-m-e By-Design, LLC. That's found at 120 So.3d
73N It's"also a Fourth DCA case from 2013.

So that case held that, if a party files a
subsequent or amended motion for sanctions under
Section 57.105 and raises an argument that was not
raised in the original motion for Section 57.105
sanctions, then the subsequent motion must

independently comply with the 21-day safe-harbor
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provision.

Okay, but the facts are different, totally
different.

See, in the Lago case, the party who was
served with the 57.105 demand never withdrew from
the case. They stayed in the case to the end.

The person that served the original 57.105 in
Lago, after serving it, served a second one, and
when they served the second 57.105 -- well,\they
didn't serve a second 57.105 demanddetter. They
filed a second motion for attorneys"fees,’an
amended motion for attorneys' feeswithout
providing an additional letter, 7.105 letter

before they filed the amended motion. That didn't
happen in this case,

In this case, we Tiled our amended motion
-- our origimal motion for attorneys' fees on
November 9th, 2020, and then they dropped
MraAronberg from the case on October 21st --
sorry, we filed -- I'm sorry. | apologize, Your
Honor. We filed our original motion for
attorneys' fees on July 1, 2020. | apologize.
They dropped Mr. Aronberg from the case on
October 21, 2020, and then we filed our amended

motion for attorneys' fees on November 9th, 2020.
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So the significant thing about this, Your
Honor, is the 21-day safe-harbor provision is
there to provide the -- provide an opportunity to
reevaluate your position and change your position
and withdraw your case based on the demands in the
57.105.

There was no opportunity for the plaintiff
to reevaluate and change their position. They.had
already made their mind up. They had already
dropped Mr. Aronberg from the case.4So, by asking
or saying that we failed to providethe 21-day
safe-harbor provision, that is misleading, Your
Honor, because there was no‘way they could change
their position with anether demand letter sent to
them. They had-already made their decision and
dropped Mr. Aronberg from the case. It was
impossiblefor them to change their position. So
he had no ebligation to serve his amended motion
prior tofiling with the Court because he was
already dropped, and a previous motion for
attorneys' fees was already filed.

Another interesting part of that Lago case
is that, in that case, the Court did find that the
amended motion was filed improperly because they

were still in the case, but, instead, the Court
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picked up the originally-filed motion for
attorneys' fees in that case. And we would ask
Your Honor, in the alternative, should you find
that, that you would rule on our original motion
for attorneys' fees if it came down to it because,
in the end, the arguments are the same, and the
real difference in the filing of the amended
motion for attorneys' fees is that it included the
final tabulation of my firm's fees, as well as
affidavits -- my affidavit of reasonable4- of
fees and an affidavit of reasonable fees)from our
expert.

The other interestingdhing,here, the other
argument that you'll h€ar plaintiff make is that
Mr. Aronberg was,aproper party to the case. Now,
again, the clerk is the person -- the only entity
that has authority to provide these records under
statute, and that alone should be enough to show
thatMr2’Aronberg is not a proper party defendant.
ButJudge Hafele's final judgment actually helps
out this because Judge Hafele's final judgment
actually instructed plaintiff on the right way to
go about trying to get the records that they were
seeking. It points out that they followed --

failed to follow the right procedure.
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In that final judgment, Judge Hafele makes
it clear that all that they had to do was file --
follow the Rules of Judicial Administration
Rule 2.42 and file a motion seeking disclosure in
the underlying case, and then serve the parties to
that case and anybody who might be interested in
it.

That underlying case is State of Florida
vs. Jeffrey Epstein. It's case number
2006-CF-9454, and Mr. Aronberg norAis office is a

party to that case. So he is an improper party.

They never needed to sue him te get these records.

There's a big differenCe between suing the
state attorney to get réGords’versus filing a
motion in a casethat was already open.

Okay, now they‘make one other defense here
under 57 405(3)(a), but that does not apply here
in any sense, and I'll explain to you why. First,
let'me read you the statutory language.

This is 57.105(3)(a), and it says,
"Notwithstanding subsections (1) and (2), monetary
sanctions may not be awarded; (a), Under
paragraph (1)(b) if the Court determines that the
claim or defense was initially presented to the

Court as a good faith argument for the extension,
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modification or reversal of existing law or the
establishment of new law, as it applied to the
material facts, and with a reasonable expectation
of success."

So here, the plaintiff tries to twist the
language of that statute in two different ways to
suit its argument. First, they entirely failed to
recognize that the 57.103(a) (sic) defense applies
only to claims made under 57.105(1)(b), andithat
has to do with the law not being correet as
applied to the facts to establish the‘case.

The law here cannot be appliedrto the case
in such a way that would,suppert their claim as |
went through with those statutes with you. That
is the only scenario under (1)(b), when you're
making a legal argument, not a factual argument,
where you.can come up with a good faith defense.
So there is)no good faith defense at all that
applies'to the factual argument that it is
impossible for Mr. Aronberg to provide these
materials, that he has no access, custody or
control over them and he never has. That is
unchanged by this defense of theirs.

But the interesting thing is that this

defense fails in another way, too, because, if you
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recall, their only remaining count is for
declaratory relief, and when declaratory relief is
asked of the Court, that is an asked for
interpretation, and admittedly so by the
plaintiff. Their -- They state that -- Where did
| just put it? They argue that their declaratory
relief claim was presented to the Court as a,
quote, good faith argument for the interpretatiaon
of existing law or at least the establishment of a
new law. But that doesn't work here because, if
you go back to the statutory language, the
statute, it's only for the extension, modification
or reversal of existing law{ It doesn't say
anything about interpretations.

They did not-ask forthe extension of
57.105 -- or, of 905.27. They didn't ask for it
to be modified. They didn't ask for it to be
reverSed. Fhey asked the Court to interpret it

andytell’them whether or not they had the ability

toshave the grand jury records disclosed to them.

That is totally -- That is an interpretation that
they asked for. The Court only got to address
that as to the clerk because, again, we were
dropped before then.

So the other part of that statute talks
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about -- it says, or creation of a new law, okay?
They weren't asking to create a new law with their
declaratory relief claim. The only place where
they were trying to create a new statutory cause
of action was in their Count 2 that was dismissed
with prejudice by Judge Marx and is not at all a
part of Mr. Aronberg's 57.105 demand.

The 57.105 demand only regards the claim
for declaratory relief. So the defense under
57.105(3)(a) fails as to both of Mr. Areqhberg's
57.105 claims.

| would just like to reiterate to the Court
that the clerk is in actual ggossession of the
requested records, iscthe only entity that is
statutorily authorized torelease grand jury
records pursuant to a Court order, and despite
plaintiff's makguments to the contrary, the record
evidence will show that plaintiff and its lawyers
knew or'should have known at the time they were
served -- at least at the time they were served
with the 57.105 demand that the declaratory relief
claim fails under 57.105(1)(a) because it is
unsupported by the material facts necessary to
establish it, and under 57.105(1)(b) because it is
unsupported by the application of the law to the
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material facts.

Plaintiff and its attorneys have exposed
themselves to sanctions under 57.105, and
Mr. Aronberg requests such relief.

THE COURT: Thank you.

MR. WYLER: Thank you, Your Honor.

MS. WHETSTONE: May | approach, Your Honer?

THE COURT: Please.

MS. WHETSTONE: And if I may, I'll flip
over this timeline. Your Honor shouldéhave a copy
in your binder.

THE COURT: Is that the&- Xesy give me --
| think | actually...

Is this it?

MS. WHETSTONE? Yes.

THE COURT: jWhenever you're ready.

MS. WHETSTONE: May it please the Court.
The Post filed a complaint seeking access to
materials from Jeffrey Epstein's grand jury
iInvestigation which was run by the Palm Beach
County's former state attorney in 2006.

The Post felt a duty to inform the public
as to how this sexual predator got the deal of the
century and got off with such leniency. ltis a

matter of genuine public interest and concern as
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this Court has noted.

The Post named two defendants, number one,
the clerk of Court as the public office tasked
with custody of grand jury records and, number
two, the state attorney's office because it
actually ran the investigation and because it is
the public office tasked with protecting grand
jury secrecy.

The state attorney's office says they
should have never been named a party. Of course
they had to be named a party. Notonly,were they
the public office that conducted the investigation
and presumably had possessien’of certain documents
at some time, but, mere importantly, they're the
public office with4hepower and authority to
prevent the clerk from producing grand jury
documents.

Your Honor, we heard in the state
atterney's counsel's opening that this is about
custody, whether the state attorney had the
documents, whether he had possession or custody of
the documents, but it's not just about that. It
is not just about custody. And it's -- We'll get
into this, but the important point is, the state

attorney's office has as its task the protection
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of the grand jury system.

And it's important to remember, we're here
today on a motion for 57.105 sanctions relating to
the declaratory relief claim, not the statutory
claim. We heard reading from the transcript
before Judge Marx relating to the motion to
dismiss Count 2, which was on a statutory claim
under Florida Statute 905.27.

Of course, we are here on the declaratory
relief claim that also involved constitutionalilaw
and First Amendment law, not justRlorida
statutory law.

So, starting off, we went as to the merits,
but you don't even neg€d to get there, Your Honor.
There are two noncurable, case dispositive
jurisdictional issues which require denial of the
motion without any consideration of underlying
facts{ Andthis is not just an argument. These
arenjurisdictional defects.

Number one, the Court lacks jurisdiction
because the amended motion for sanctions was filed
after the state attorney was dismissed as a party.
And I'll indicate -- Hopefully you can hear me,
but here is where the state attorney filed his

amended motion for fees. It was November 2020.
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And we dismissed -- the Post had dismissed him as
a party 19 days before, on October 21st, 2020.

The case law is clear that the Court has no
jurisdiction over a motion for sanctions after a
voluntary dismissal, like the motion here. And
this is case law, including Sidlosca vs. Olympus,
and that is in Authorities tab -- the Authorities
binder that Your Honor has at tab 26, and I'll
read the case cite for the record. 276 So.3d'987,
It's a Third DCA 2019 case.

Number two, the Court also lacks
jurisdiction because the amended motion, which is
the only motion we are here on, violated 57.105
subsection (4)'s safe-harbor’notice provision
which requires a-motionfor fees be served at
least 21 days before’its filed.

It is undisputed that the state attorney
nevef served a copy of the amended motion for
sanctions at any time before filing it on November
Oth-" | believe Mr. Wyler also mentioned that and
agreed with that in his opening. As a result, the
amended motion cannot be considered. The state
attorney tries to rely on a prior, what he calls,
quote, unquote, place-marker motion for fees that

was served on June 8th, 2020, in an attempt to get
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around the safe-harbor requirement of 57.105. He
cannot do so. First, the statute is in derogation

of the common law, so it must be strictly
construed.

More importantly, the case law says, and
this is Lago vs. Kame, the case law says that the
initial place-marker motion is not sufficient to
comply with 57.105 because, once they filed an
amended motion making new arguments, then that
21-day safe-harbor notice was required anew. And,
again, Lago says -- this is tab 14 in¥Your'‘Honor's
binder -- that they must independentlty comply with
the 21-day safe harbor.

The state attorney tries to argue that,
because we dismissed him prior to him filing the
amended motion for’fees, he's no longer required
to complyswith the 21-day safe harbor, but the
dismiSsal is-exactly what the 21-day safe-harbor
provision is aimed at encouraging from parties in
[itigation.

There was nothing to ask us to withdraw
with a 21-day notice because it had already been
withdrawn, so 57.105 doesn't even apply to the
situation here, and that's actually a situation

that came up in the Ferere, F-e-r-e-r-e, vs. Shore
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case, and that's tab 6 in Your Honor's binder and
that's a Fourth DCA case. And in that case, the
Court said that 57.105 subsection (1) was not
applicable where there was no way for plaintiff's
counsel to withdraw an allegation after a
post-trial motion. So if 57.105 -- the

safe-harbor notice was not available, then 57.105
doesn't apply at all.

And, here, it's obvious that the amended
motion made new arguments not in the first
place-marker motion. And we're going to pull up
the first place-marker motion.and the amended
motion to compare them, and‘those are exhibits,
Joint Exhibits 14 and/25.

So, first, hereiis~- So the first
place-marker motion, Exhibit 14, it's -- the
motion itself is one page. There's an enclosure
letter'that came with it, and it's two pages. So
three pages total. The motion itself says nothing
exeept we're going to prevail, and this is your
notice, we want fees.

But the enclosure letter says, along the
lines | believe Mr. Wyler said this in his
opening, that the defendant Aronberg nor the

office of the state attorney is in custody or
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control of the 2006 grand jury materials sought
therein.

However, the first motion completely failed
to address the main reason why the state attorney
was a party to the lawsuit, because it could
object to the clerk providing the grand jury
records.

So now let's pull up Exhibit 25, which is
the amended motion. And, Your Honor, here, so'you
can have an idea, here's the first motion. It's
Joint Exhibit 14. Here's the amended motion.
This is three pages. This is 59 pages with
exhibits, 11 pages of a metiony,_And one page of a
motion. So clearly thére's new stuff in the
amended motion{fopfees. But Mr. Wyler said they
said the same ,arguments. That's not -- That's not
true.

Ihe amended motion clearly makes new
arguments not in the first place-marker motion.
[talso references new documents, like the state
attorney's motion for summary judgment and
Mr. Aronberg's affidavit, both which were filed in
August of 2020. So here (indicating).

Importantly, the amended motion also raises

new positions. Just as an example -- and, Gerard,

Page 29

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 06, 2022

© 00 N O OO B~ W DN -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

if you could pull up paragraph 20 of the amended
motion -- it says, "The state attorney has no
objection to the clerk producing and disclosing
the requested materials should the Court grant an
order to that effect." And then in paragraph 25
it says, "Likewise, the state attorney has no
objection and never has had any objection to the
clerk releasing the records sought by the
plaintiff."

That's not true, though. As you will see
in the evidence, the position that the state
attorney had, quote, no objection, or; quote,
never had any objection {0 thexclerk producing

grand jury materials was new, and you'll hear from

Greenberg Traurig attorney Stephen Mendelsohn that

this is exactly the position that the Post was
trying to get.and Mr. Mendelsohn was trying to get
fromdhe state attorney.

And you'll hear, in a June 23rd, 2020,
letter Mr. Mendelsohn wrote to the state attorney,
he said the state attorney is named here because
they are a party that is tasked with protection of
the grand jury system. You have the right to
object to the release of grand jury materials.

That's why you're here. And, once we had this
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notice right here of saying they don't object, we
dismissed him.

So he first said on the record, on
October 14th, | have no objection to the
production of the Epstein grand jury materials.
We dismissed him October 21st.

So, to close out on the jurisdictional
argument, the amended motion raised new arguments
and cited new record evidence that did not exist
at the time of the first place-marker mation So
the amended motion had independently,complied with
the strict 21-day safe-harbor requirement, and the
state attorney failed to serve itbefore filing;
therefore, the amendedymotion must be denied
outright.

Your Honor, even if the Court -- sorry --
even if thesstate attorney could overcome the
jurisdictional defects, the evidence will show
there's ‘absolutely no basis for sanctions under
the-statute, and let's turn to the statute now and
the standard under it as applied by the case law.

And this will be tab 18.

THE COURT: Are you talking to me, or --

MS. WHETSTONE: Sorry, | was indicating to

Gerard.

Page 31

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 06, 2022

1
2
3
4
3)
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

And, Your Honor, here's the standard for
sanctions under Florida Statute 57.105. The
statute is behind it. Mr. Wyler read from that.

And this is a case that interprets -- interprets

this high standard, and this is the same -- | note
that Davis vs. Bailynson -- I'm going to botch

that name, sorry, but the case that Mr. Wyler read
from has the same exact standard as to how you, --
you interpret whether somebody has met the
requirements of 57.105. So this is a high burden.
This is not a who won. This is notaprevailing
party standard.

They have the burded of showing that the
claim was so frivolougs™and devoid of merit both on
the facts and thedaw-as'to be completely
untenable, and we know the claim was not
frivolous, mumber one, because they admitted in
their@nswer to this very claim --

And, Gerard, if you could pull up the
comparison.

They admitted in their answer to this very
claim that a good faith dispute exists between the
parties. And here you're seeing -- Your Honor is
seeing a comparison of Exhibit 9, which is the

amended complaint, this count for declaratory
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relief, and Exhibit 10, which is the state
attorney's answer. And it says, "The Palm Beach
Post has sought from defendants, and defendants --
but defendants have refused to provide access to
the testimony, minutes and other evidence
presented in 2006 to the Palm Beach County grand
jury. Indeed, defendants have each filed motions
to dismiss the complaint and the relief it sought
under Florida Statute Section 905.27(1).
Accordingly, a good faith dispute exist§ between
the parties." And, in response, the'state
attorney simply said, "Admitted."

By that admission, they l0se’this motion
for sanctions. They eannot now argue this claim
was without meriti, And}in addition, we will go
through the evidence that shows the Post and
Greenberg.] raurig acted only in good faith and
with thoughtful deliberation and that this was not
afrivolous claim by any means.

So backing up a bit and to what we believe
the evidence will show. After Epstein's arrest
here in Palm Beach County in 2005, the Post began
an investigation into Epstein and then what
happened with the prosecution in 2006, how he got

this sweetheart deal from the former state
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attorney, to inform the public what went wrong.

The Post made a number of public records
requests. No luck. The limited documents they
received shed no light on how Epstein got off with
such leniency.

So, in the summer of 2019 -- we again have
this timeline -- after years of investigation on
Epstein, the Post brought in a team at Greenberg
Traurig, including Stephen Mendelsohn here\who you
will hear from today, and other experiehced
attorneys in First Amendment and constitutional
law and criminal law.

The Post and its attorneys,spent months
researching and determining how do we get these
records. And youdll seerthe first box is from
July -- July 2049 through November 2019, research
and -- legal.research and due diligence regarding
what/claims to bring and how. You will hear that
MraMendelsohn tried contacting the state
atterney's office and requesting what was missing
from the public records requests.

And if you want to pull up Exhibit 1.

Exhibit 1 is an example of such, and it was
a letter from Mr. Mendelsohn that you'll hear

about where he requests specific documents. And
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you will hear that I \\as not the only
attorney to write the state attorney's office in
addition to the Post. You will hear that

Mr. Mendelsohn's specific records request to the
state attorney's office went unanswered, and you
will hear from Mr. Mendelsohn and the Post that
the Post was left with no other option. So the
Post filed this lawsuit seeking access to grand

jury materials naming two defendants, the clerk
and the state attorney.

And the state attorney was a.-negessary
party to the claim here. | believe.I've gone over
that, but, quickly, number@©nejthe state attorney
ran -- conducted the grand jury investigation in
2006. At some pQint, the state attorney's office
had to have records: But, number two, more
importantly,.as the public official with
responsibility and control over the grand jury
system; the state attorney had to be named. As
the-public office with that control, the state
attorney had the power to object to the clerk
producing records. And this is something that the

state attorney has never refuted or even

addressed, and that goes hand in hand with number

two, that the state attorney also had the ability
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to request access to records from the clerk. This
was not on a whim, not to harass and certainly not
frivolous.

In doing all this background research, you
will hear that Mr. Mendelsohn came across Fourth
DCA and federal case law supporting the conclusion
that the state attorney was a necessary party.
Mr. Mendelsohn provided the state attorney with
that case law and explained what we needed,from
the state attorney in this case. We needed the
state attorney to represent that he"would not
object to the release of grand4qupy materials by
the clerk if ordered by the{Coust.” They ignored
that request.

You will heardrom, Mr. Mendelsohn --
Exhibit 16 -- about )@ June 23rd, 2020, letter he
sent to the.state attorney in response to the
state’attorney's place-marker motion for fees that
was,in €arly June. And, in this letter dated
Juné 23rd, Mr. Mendelsohn set forth three reasons
why the state attorney was named as a party.
Again, number one, custody; number two, they had
the power to make arguments against release of
grand jury materials; number three, there was

nothing that prohibits the state attorney from
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requesting copies of the clerk during and after
the close of criminal prosecution.

So, as Mr. Mendelsohn says in this letter,
even if the state attorney's office did not have
possession or custody of the |l materials,
that did not end the need for his office to be a
party to the declaratory relief claim. The state
attorney still had the right to object to the
clerk producing records. That's exactly why'we
included them in the case.

You'll hear they previously did eppose
release by filing a motion to dismissy=- this is
Count 2, I'm sorry, the statutory count -- and
then, by filing the angwer to Count 1 admitting
that a good faith dispute exists as to this very
claim.

So intthe timeline, for months after

Mr. Mendelsohn's letter, they -- they refused to

respond, and we also reminded them on October 2nd,

2020, in a later filing, what we needed. What we

needed from the state attorney to release him from

this case was that he would not object to the
clerk's release of materials, and this was in our
reply -- sorry -- response to the first

place-marker motion for fees, and that was
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Exhibit 20.

In that exhibit -- or, in that document,
I o Oain raises the In re Grand Jury
case that you just saw in the June 23rd letter.

It was not until after this, on October 14th,
2020, that the state attorney's office finally
stated in a court filing they would not object to
the clerk's production if ordered, and he took a
position of neutrality. Days later, we dismissed
the state attorney.

It's important to note the dismissal of the
state attorney does not makedim ayprevailing
party, not even under the57.105 sanctions
standard, which is myCh higher than a prevailing
party standard, bat even under a regular
prevailing party standard, the state attorney is
not a prevailing party here. Just because a
plaintiff voluntarily dismisses a defendant does
notynake a defendant a prevailing party. Where a
plaintiff gets something or a compromise out of
litigation, a dismissal becomes an appropriate
course of action as a result, then neither party
is the prevailing party for purposes of
contractual attorneys' fees. And that's pursuant

to the Kelly vs. BankUnited case that is -- it
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Page 39
should be in tab 38 of Your Honor's Authorities

binder. We sent it included in the supplement.

THE COURT: | think | --

MS. WHETSTONE: It should have been on last
Thursday, but --

THE COURT: | got it.

MS. WHETSTONE: As Mr. Wyler even said, the
purpose of 57.105 is to deter misuse of the

judicial system and to discourage needless
litigation, but here, to declare the state
attorney a prevailing party and entitled to
attorneys' fees under these facts-would be
contrary to that goal.

Again, you'll hearfrom Mr. Mendelsohn that
the Post dismissed the state attorney only after
it got what it needed from him, changing his
oppositionsto release of grand jury records to
getting his affirmative statement that his office
didot’object. And, Your Honor, the cases here
-=sorry -- the Court's rulings here actually
support this finding of no basis for sanctions
even further.

With regard to -- We heard a lot from the
transcript before Judge Marx from the motion to

dismiss Count 2. First, that was with regard to a
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motion to dismiss Count 2, not the count we're on
here today, which is Count 1 for declaratory
relief.

It's important to note that Count 1 for
declaratory relief involves issues of First
Amendment and constitutional law, not just that
Florida Statute 905.27.

In number two, respectfully, what -- what
Judge Marx said during a hearing is not evidence
as to whether the state attorney actually has
custody or control of records. Sowe’heard her
statements on the record butno)evidence about
whether the state attorney didvwr’did not have
custody of the documeénts. And he did say in his
filings he does noet havercustody or control of the
documents, but, again, we're not just here about
his own custody or control; we're here about his
right@s the-state attorney to object to the clerk
releasing grand jury records.

And when Judge Marx entered an order on
Count 2 dismissing Count 2, that was a limited
order on whether there was a private cause of
action under that statute.

In addition, there was Judge Hafele's final

judgment that was Exhibit 30 in the binder, and

Page 40

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 06, 2022

© 00 N O OO B~ W DN -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Judge Hafele, when he entered the final judgment,
that was as to the same claim that's at issue
here, the declaratory relief claim as it remained
against the clerk, because you'll recall the state
attorney had already been dismissed as a party
once they said they had no objection to the clerk
releasing grand jury materials.

In the final judgment, Judge Hafele noted
this was a case of first impression involving
issues of genuine public concern. The,arguments
by the Post's attorneys in support of.the
declaratory relief claim were strong,sincere,
palatable and persuasived Hexcommended everyone
for their hard work. This is the opposite of a
frivolous claim. And; while the Court ultimately
did not rule infthe Rost's favor for declaratory
relief as tosthe clerk, we respectfully disagree,
and that decision is currently on appeal. But,
more importantly, that is not the standard for
o7=105. Again, it is not a prevailing party
standard.

They have not met the high burden for
sanctions to prove that the fact -- the claim was
so frivolous or so devoid of merit under both the

facts and the law as to be completely untenable,
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and, at the very least, this is a case -- in this
case of first impression, the claim for
declaratory relief was a good faith argument for
extension of the law. And, according to
57.105(3)(a) sanctions cannot be awarded.

A reminder here, too, that it was not just
the statutory -- the Florida statute at issue.
It's constitutional and First Amendment law at
issue in the declaratory relief claim.

Finally, it's worth noting that, if there
are no sanctions imposed, there are-nojfees to be
paid by the state attorney's office, by
Mr. Aronberg personally @r byataxpayers, by
anybody.

Mr. Wyler, who represents state attorneys
across the state of)Florida, had a contingency
agreement.with the state of Florida in this case
-- SQITy -- state attorney in this case and, from
thenoutset, no fee obligations arose unless there
was a Court order awarding fees. And that's
Exhibit 5 in the joint exhibit binder. So the

only way they were going to get fees was under a

57.105 motion. However, there has never been any

basis for 57.105 sanctions.

In closing, Your Honor, 57.105 is reserved
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for egregious conduct. There's nothing even
remotely close to that conduct that exists here.

The motion must be denied, and the Post
respectfully requests the Court deny the amended
motion for sanctions in its entirety.

Thank you, Your Honor.

THE COURT: How many witnesses are you
calling?

MR. WYLER: Just one. Mr. Aronberg.

THE COURT: All right.

THE CLERK: Do you solemnlyswear or affirm
that the evidence you are ab@ubto give will be
the truth, the whole truthland'nothing but the
truth?

THE WITNESS:, Fdo.

Thereupon,

DAVID ARONBERG, STATE ATTORNEY,

havingbeen duly sworn by the Clerk of the Court,

respended and testified as follows:

DIRECT EXAMINATION

BY MR. WYLER:

Q. Good afternoon, Mr. Aronberg.

Will you please introduce yourself to the

Court and tell us how long you've held your position.

A. Good afternoon.
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I'm David Aronberg. | go by Dave. And
I've been state attorney since | was elected in 2012.

Q. Thank you. We're here today on your
amended motion for attorneys' fees filed November 9,
2020, against the plaintiff, correct?

A. Correct.

Q. Anddid you engage my law firm, Jacobs
Scholz & Wyler, to defend you in this action?

A. Yes.

Q. I'm going to show you our Joint€xhibit 5.
Do you recognize this as a copy of our fitm's)engagement
letter with your office signed by Jeanne Howard?

A. Yes.

Q. Thank you.

MR. WYLER= Joint Exhibit 5, Your Honor,
our firm's engagement letter, contingency fee
agreement.

THE COURT: Thank you.

BY'MR. WYLER:

Q. Mr. Aronberg, have you reviewed or are you
otherwise familiar with the pleadings and filings
submitted with the Court in this hearing?

A. lam.

Q. So then you're familiar with the

newspaper's original summons and complaint filed against
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you on November 14th, 2019, and then the amended
complaint filed January 17, 20207

A. Yes.

Q. And what has the newspaper sued you for?

A. They sued me to obtain the Jeffrey Epstein
grand jury documents.

Q. Did they sue to just obtain them, or to
also produce them and provide them to them?

A. They wanted me to produce them and toigive
it -- give those documents to them.

Q. And do you know what they Wanted to do with
those documents once they got them?

A. They wanted to publish the’documents.

Q. Okay. And de“you have possession, custody
or control of those requested grand jury documents?

A. No. l've never had possession, custody or
control of these documents.

Q. And, by control of those documents, do you
mean, that you couldn't -- you have no power to release
them'if you had them?

A. | have no power to release these documents.
| don't have them. I've never had them. They knew I've
never had them.

Q. But, in their complaint, didn't they allege

that you and your office are, quote, in possession of the
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documents that are the subject of this action?

A. That's this whole case. It's whether | had
possession, custody or control of these documents.
That's why they sued me and my office. And | never had
possession, custody or control of these documents.

Q. Okay.

MR. WYLER: Your Honor, you can find that
on J9 of the amended complaint if you're looking.

THE COURT: Thank you.

MR. WYLER: You can find it at Bates stamp

118.

BY MR. WYLER:

Q. Mr. Aronberg, areqou familiar with the
newspaper's allegation ip'their complaint that you,
quote, have denied 1@ the Palm Beach Post and to the
public at large the grand jury materials sought to be
disclosed?

A lam.

Q. ”" Did you ever deny the newspaper those
requested materials?

A. From the beginning, we informed the
newspaper that I've never had these documents. In our
motion to dismiss, we had two arguments. The first one,
the very first one was that we do not possess, have

custody or control of these documents.
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Page 47
In the second argument, we then make an

argument of law, because it's a motion to dismiss and we
have to argue as a matter of law and we couldn't rely on
the matter of fact that | didn't have the documents. So
they put us in a position to argue as a matter of law
that, even if we did have them, under the law we could
not provide them.

Q. Okay.

A. And, since then, they've been using that as
a cudgel.

MR. WYLER: And, Your Honom,if I ¢an, I'll
direct you to J6 and J10. These-areythe two
motions to dismiss that do make'that assertion.

THE COURT: &7and 107

MR. WYLER:»Yes; Your Honor. And I'll read
that on the record.” J6, Bates stamp 103, it says,
"It is significant to note that, despite
plaintiff's allegations to the contrary, Defendant
Aronberg is not in custody or control of the
records sought and is, therefore, not a proper
party to this action."

And, in the second motion to dismiss, 'll
read that to the Court as well. That's at J10,
Bates stamp 222. "It is significant to emphasize

that, despite plaintiff's allegations to the
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contrary, Defendant Aronberg and the Office of the
State Attorney for the 15th Judicial Circuit are
not in custody or control of the records sought
herein, and, therefore, Defendant Aronberg is not
a proper party to this action. In fact, Defendant
Sharon R. Bock as clerk and comptroller of Palm
Beach County, Florida, admits that she is the
custodian in possession of the documents that are
the subject of this action."
BY MR. WYLER:
Q. Mr. Aronberg, after these initiakfilings,
did you take any other steps to furthepnotjfy the
newspaper and its lawyers that youroffice lacks
possession, custody and.«ontrol of the requested records?
A. Yes, and thatis because, when the articles
came out that | was somehow stonewalling the Palm Beach
Post and tryiag to prevent public access to these
documents, I'started to get calls and texts from people
asking why | was doing that. | had a Facebook message
that-said | should resign.
Peter Antonacci, my predecessor down in
Broward, reached out to me, wanted to know why | was
covering for the grand jury -- or, for Barry Krischer or
for others. And | told him | don't have the documents,

because that seemed to be lost in the articles written.
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And so | took an extraordinary step. |
made a decision to create a Web portal and to release
every document that my office had relating to Jeffrey
Epstein and put it on the Internet, and that was -- and |
have just to refresh my recollection, the dates up here
-- that was January 30th.

Q. Okay, great. On January 30th, did -- I'm
going to show you joint Exhibit No. 12. Do you recognize
this as the press release that your office released that
you were just explaining?

A. Yes.

Q. And can you read it to the Court, please?

A. This is a press release that' my office put
out when we establishedthis Web portal, and it says
this: "Palm Beach Gounty State Attorney Dave Aronberg
creates Web portal fon public access to Jeffrey Epstein
records."

And-then there's a statement from me: "In
respense’to a large number of requests, my office is
posting online all the public records from the
investigation and prosecution of Jeffrey Epstein. These
records, which have all been released previously pursuant
to public records requests, can be accessed through the
following link," and it gives the link.

"The Jeffrey Epstein case occurred several
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years and multiple state attorney administrations before

| became Palm Beach County State Attorney in 2013." |
was elected as -- As an aside, | was elected in 2012, but
| started in 2013. "As such, | have never seen or had
access to the Epstein grand jury transcripts as the state
attorney's office has never possessed them. As lawsuits
and investigations continue to move forward, | hope that
Epstein's victims are able to achieve justice and closure
they deserve."

Q. Thank you. Now, in addition to that press
release, did you make any other steps tosurther notify
plaintiff that you don't have the records they were
seeking?

A. In addition to pUtting out that press
release and sendingéit to-the’Palm Beach Post and every
other media outlet in our database from around the
country, | alse put that press release on my Twitter page
and, not onlyjthat, | pinned it so it would be the first
thingyon my Twitter page.

| also put it out on my Facebook page, and,
as a result, it received national media coverage,
including coverage from the Sun-Sentinel, the competitor
to the Palm Beach Post. But, curiously, the one paper
that did not report on this Web portal, the one paper

that did not report on my releasing all the documents in
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my possession was the Palm Beach Post.

To this day, they still have never
acknowledged that | posted every document onto my Web
page, onto my Twitter page, onto my Facebook page, onto
our Web portal. To this day, even though I've had that
tweet pinned to my page for months in the past, they have
never acknowledged that it existed.

Q. Thank you, Mr. Aronberg. I'm going to show:

you our joint Exhibit No. 11. Do you recognize this'as

the Twitter post that you were just referencing?

A. Yes.

Q. And does it say the same thing-as the press
release?

A. Yes.

Q. Thank yod.

A. ltalsoooks like this could be from
Facebook as.well.

Q. Okay. Allright, are you aware and
familiar with the June 3rd motion to dismiss hearing and
statements made on the record by Judge Marx, the ones |
just read to the Court previously?

A. Yes.

Q. What did you think of those remarks?

MR. BIDEAU: Objection, Your Honor,

irrelevant what Mr. Aronberg thinks of remarks.
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THE COURT: Sustained.
BY MR. WYLER:

Q. So following those remarks from Judge Marx,
do you believe that the newspaper knew or should have
known that you were not in possession, custody or control
of those records and that they should have dropped you
from the lawsuit even then?

MR. BIDEAU: Objection. Again, Your Honor,
| don't know how Mr. Aronberg could know what the
newspaper knew or should have known,

THE COURT: So your objectionds
speculation. Sustained.

MR. WYLER: Okay

THE COURT: Albrightyou know, generally,
we have a juryhere, but let's keep objections
short. I'll answer them if | need to, or I'll ask
for more,

MRyBIDEAU: Okay, Your Honor.

BYMR. WYLER:

Q. Can you -- Mr. Aronberg, can you please
explain to the Court how it is impossible for you to
provide these records?

A.  Well, first, | never had these records, so
obviously it's impossible for me to provide them. | told
them that. They knew that.
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Secondly, | have no custody or control over
these documents. I've never had them. They know that,
which is why they now are moving the goal posts to change
this whole lawsuit, this whole action from custody,
possession, control, into keeping me on the sidelines so
| don't object to the clerk's ability to release the
documents. So it's a new -- it's a new ball game now
apparently.

But the newspaper obviously knew that |
never had these documents, that | never had, custody or
control over them because | repeatedly teld them.

Q. Allright. And then so, féllowing Judge
Marx's order that | just referenced on June 3rd, what
action did you then directme to take?

A.  Well, afteriJudge’Marx's order and | was
dismissed from ane ofjthe two counts, | asked you to seek
sanctions, well, to start the ball rolling, 57.105, so to
send & letter that gives the 21-day notice.

Q. That's correct. And let me show you a copy
of'that letter.

MR. WYLER: Your Honor, if you see our J14,
it's a copy of the 57.105 demand letter and the
email to Mr. Mendelsohn that accompanied it, and
just for a point of clarification, there is the

motion for attorneys' fees at the end, but that
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was not filed on June 8th. Pursuant to the

statute, you have to wait at least 21 days, and as

you'll see later, that was followed.

THE COURT: The way this is -- | assume
this was attached to the letter?

MR. WYLER: Itis, Your Honor. It's at

Bates stamp 235, yes, Your Honor.

BY MR. WYLER:

Q. Do you recognize that, Mr. Aronberg, as a
copy of the email to Mr. Mendelsohn and theq the'67.105
demand that we issued to the plaintiff?

A. Yes.

Q. And, in that letter, did we\assert our
position that their demando produce the 2006 grand jury
records, that there was no basis in fact or law?

A. Corregt.

Q. Deyou know if the newspaper dropped you
from thie lawsuit within the 21-day safe-harbor provision
provided’by statute 57.105?

A. They did not.

Q. But they eventually did drop you?

A. Along time later, they did finally drop
me.

Q. Okay, but, before they dropped you, did we

not file a motion for summary judgment?

Page 54

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 06, 2022

© o0 N O O B W DN -

N NN DD DD DB v v om0 e e e
o A WO N O O 0o N oo o AW O dDD -~ o

A. Correct.

Q. And did that include an accompanying
affidavit from you?

A. Correct.

Q. Let me show you a copy of that affidavit.
That's at J18. Do you recognize this as a copy of your
affidavit?

A. Yes.

Q. Will you please read it aloud for the

A. The entire page?

Q. Yep.

A. "My name is David{Dave) Aronberg, and I'm
the State Attorney for the™1%th Judicial Circuit, Palm
Beach County, Florida, since 2013 and a defendant in the
above-captioned matter. Plaintiff is seeking declaratory
relief pursuant Florida Statute 905.21(1)(c) and the
Court’s inherent authority allowing plaintiff access to
the“testimony, minutes and other evidence presented in
2006°to the Palm Beach County grand jury, the requested
materials, and to use those materials for the purpose of
informing the public."

"Despite plaintiff's above-described action
for declaratory relief, neither myself nor the Office of
the State Attorney for the 15th Judicial Circuit (SAQ) is
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in control, custody or possession of the required" --
excuse me -- " of the requested materials."

"As such, the declaratory relief sought by
the plaintiff seeks materials that are impossible for me
or my office to produce. To be clear, neither myself nor
the SAO has the legal authority to obtain and deliver the
requested materials. I've repeatedly made these facts
evident to the plaintiff and the public through not only
the pleadings and correspondence in this matter, but also
through an office press release and my public sogial
media accounts."

"Despite the contentions<f plaintiff,
neither myself nor the SAO has thesauthority to demand
that the clerk grant the SAQ access to grand jury
materials after a criminal case has concluded. Moreover,
during my administration, neither myself nor my office
has accessye.grand jury materials from the clerk's
officedn this or any other instance."

"As provided in Section 905.17(1) Florida
Statutes, the clerk has sole authority and possession of
the requested materials, which can only be released by
the clerk pursuant to an order of the Court."

Q. Thank you. Do you know of any other

substantive action regarding plaintiff's claim for

declaratory relief after you filed your motion for
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summary judgment?

A. After we filed the motion for summary
judgment, we included the affidavit, and then there was a
-- at some point | was dismissed, and then there was an
amended motion after that.

Q. That's correct. And I'm going to show you
J23. Do you recognize this as a copy of the notice where
you were dropped as a party from the lawsuit?

A. Correct.

Q. What date is that? It's on the top§the
very, very top.

A. This was October 21st,2020.

Q. Thank you. And, after yeu'were dismissed,
are you aware -- yeah, aftep you Were dismissed, are you
aware that the Courtégventually granted the clerk summary
judgment in theirifavor, @ summary judgment in favor of
the clerk?

A Yes.

Q. ” Okay. Just a couple more questions for
you:

There's been some references to maybe the
newspaper not just suing you just to get these records
for public disclosure. Even Judge Marx said that she
thought that there was something else going on. What do

you think is the underlying reason here for this lawsuit?
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MR. BIDEAU: Objection, Your Honor,
irrelevant as to what the reason is.

MR. WYLER: It goes to good faith, Your
Honor.

THE COURT: All right, overruled.
A. Look, it was clear to me from the beginning

that this whole lawsuit was a twofer for the Palm Beach

Post. Number one, they were able to try to overcome the

fact that the Miami Herald, a newspaper 90 miles away,
scooped them on the Jeffrey Epstein story,-and they
wanted to catch up and be the hero of their'own
narrative. And so they made themselvesjthe center of
this whole thing by suing to get these transcripts.

And, number twoj they’can do it on the back
of someone they havie extreme dislike for, and it's no
secret in this community that the Palm Beach Post and |
have had numerous battles over the years, usually
one-sided, where the Palm Beach Post has, for the past
12°years; has attacked me, written many misleading
artieles, which stems from a personal vendetta from a
leader of the Palm Beach Post, Randy Schultz, and me.
And then, after he was removed from his position, his
acolytes believed that | had something to do with it, and
they -- the attacks continued.

| mean, they continue even today where
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there's a front page article about some exaggerated -- a
misleading front-page article about a criminal defendant
in Broward who is making claims and trying to get my
ex-wife's deposition. And the Palm Beach Post, instead
of writing the facts about it, sued to get the ex-wife's
deposition released.

| mean, for years, this has been an ongoing
issue between the Palm Beach Post and me, and it's.not a
secret. For example, when they hired a reporter toicover
my office, who my office, prior to my being there,
prosecuted for crack cocaine. So | was thinking maybe at
some point they could find a reporter to cover our office
who our office did not prosecute forcrack cocaine. So
this has been an ongoingthing.

So this whele’matter stems from two things:
The Palm Beach Post)trying to get the Jeffrey Epstein
story back, sell newspapers and to go after me, and
they're"able to do it. And that's why | insisted that we
at'least get the taxpayers some of their money back
beeause they had to fight and pay for your legal fees to
fight a lawsuit that was, in my mind, frivolous from the
beginning because this newspaper knew | never had these
documents, | never had control or custody. And it's very
telling that now they're trying to move the goal posts

and make this about something entirely different.
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Page 60
BY MR. WYLER:

Q. Let's talk about that, moving the goal
posts. We talked earlier about the wording in the
complaint against you. Do you recall the statements were
that you somehow denied the Palm Beach Post and the
citizens of Palm Beach County the grand jury records they
were requesting? Do you recall that?

A. Yes.

Q. And now it appears that we're hearing a
whole new argument from plaintiff today; is-that correct?

A. Yes.

Q. And that argument, correct-mepif I'm wrong,
is that they were fine once yod saithyou didn't object to
the records being releasedand that, for that reason,
they dropped you; istthat accurate?

A. Corregt.

MR..BIDEAU: Objection, Your Honor,
leading}
THE COURT: Sustained.

BY-MR. WYLER:

Q. Can you please explain your -- your
perception of how they moved the goal posts?

A. Look, | mean, this lawsuit from the
beginning was about whether | had possession, custody,

control of the Jeffrey Epstein grand jury transcripts.
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That's a series of articles they wrote about this. They
wrote a long series of articles attacking me for trying
to obstruct. Those articles were misleading.

The fact that we're here today and now it's
not about that, it's about keeping me on the sidelines so
| didn't have -- that | didn't object to the clerk's
production of these documents is something that | haven't
heard before, and I think is so misleading because this
whole thing was about the grand jury transcripts. It's
not about trying to prevent me from saying sémething to
the clerk.

It was clear from the beginning¥never had
these documents. Judge Maex made‘it clear on the record,
and that's why we pursugd‘these sanctions.

Q. Thank yod. Andisn'tit -- isn't there a
big difference between objecting to the release or
interveningin.the release and actually being able to
releasé the records?

A. 7 They sued me to get the records. They
didr't sue me to prevent me from speaking up.

Q. There's nowhere in the complaint that says
that they're suing to you keep you from objecting to the
release?

A. Not only is there nothing in the complaint,

there's nothing in all the articles they wrote. They
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wanted this thing to continue, to continue to write
articles. It would have been embarrassing for them to
admit that they filed a frivolous lawsuit and then they
had to dismiss me. So they continued these articles way
past the 21-day period, and now, when they got called on
it, they're trying to change the whole case into
something about how they needed me to stay silent so |
wouldn't tell the clerk to do something.

| mean, this thing was about production,
custody and control of grand jury documents, and | just
don't believe the Palm Beach Post should’be able to
change it after the fact.

Q. So do you believedheyshave an agenda
against you and were inténtionally targeting you when
they filed this lawsuit?

A. They've always had an agenda against me.

MR, BIDEAU: Obijection, Your Honor,
relevance.

THE COURT: 1 think you have already
covered it. So I'm going to sustain the

objection. That's fine.

BY MR. WYLER:

Q. Have your friends and family been impacted
by the plaintiff's agenda-driven reporting?

MR. BIDEAU: Again, Judge, objection,
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Page 63
relevance.

THE COURT: Sustained as to relevance.

MR. WYLER: Thank you.
BY MR. WYLER:

Q. Do you believe that plaintiff's

relationship with you prevented them from accepting the
ultimate fact that you have no legal right to possession,
custody or control of the release of the requested grand
jury records?

MR. BIDEAU: Objection, cumulative, Judge.
| think we've been over this. He asked the same
question before.

THE COURT: Welxe covered this.

MR. WYLER: No further questions.

THE COURT > Cross examination.

MR. BIDEAU:" Thank you, Judge.

CROSS EXAMINATION

BY MR. BIDBAU:
Q. ” Good afternoon, Mr. Aronberg.
A. Hi.

Q. You said a couple minutes ago to your
lawyer that you filed this motion to get the taxpayers
back some of their money, right?

A. Uh-huh.

Q. That's what you said? The taxpayers are
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not out any money, are they?
A. ltis a contingency-fee basis.

Q. Right, and so the answer to question is:

The taxpayers are not out any money, are they? You don't

owe your counsel a nickel today, right?

A. I think that's fair to say.

Q. You haven't paid your counsel a nickel
today, right?

A. We have not.

Q. And the only way that your counsel gets any
money is if he wins this 57.105 motion, tight?

A. That's a good point.

Q. So under no circundstanee are the taxpayers
out any money, correct?

A. Yeah, | gdess-sor You're right.

Q. Okayi So, when you testified a few minutes
ago that youwsfiled this motion in order to get the
taxpayers baek their money, that was wrong, right?

A. 7 Look, the fact that our office --

Q. Isthat right, or wrong?

A. Look, | have to dispute with you on that
one. Look, look, the fact that our office has spent

months having to deal with this frivolous lawsuit, that's

taxpayer money. And, yes, so perhaps | misspoke when |

said that because the money wouldn't go directly to him
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unless we got something today. But it's clear the
taxpayers are out money when you divert my attention from
real business to focus on your frivolous lawsuit that has
been filed for nothing more than to sell newspapers and
make a profit for your client.

Q. So the only person involved in this lawsuit
-- | haven't seen you -- Have you testified in any

hearings in this case?

A. No.
Q. Have you been deposed in this case?
A. No.

Q. Okay. So the only thing,you've-done in
this case presumably is chat with yeur lawyer, correct?

A. Are you saying our office has done nothing,
has not been distracted’about this case?

Q. I'mtalking about you, Mr. Aronberg.

A. Oh,l've spent plenty of time about this
case,(I"havejspent way more time than | ever should have
ip"aeasethat | had nothing to do with.

Q. Mr. Aronberg, you said that this idea that
-- Well, let me back up for a second.

You said that you thought the Palm Beach
Post brought this case for two reasons: One, they
brought this case because they don't like you and they

wanted to embarrass you somehow, and they brought this
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case because they've been scooped by the Miami Herald, |

think you said, right?

A. Yes.

Q. On the Epstein matter. | mean, you agree
that an investigation into the Epstein matter and what
your predecessors did in the Epstein matter is a
legitimate matter of public interest, right?

A. The investigation of Jeffrey Epstein?
Absolutely.

Q. Absolutely. And the -- And the
investigation of what your office by your predecessor --
By the way, nobody has ever suggested, Mr. Aronberg, in
any of the pleadings filed in this case that you
personally were involvediniwhatever happened with
Mr. Epstein. That's-aopin the complaint, right?
There's no reference to’you personally having been
involved. Imsfact, the complaint makes it very clear
that this was your predecessor who was involved, correct,
notyou?

A. Correct.

Q. Now, so the pleadings we drafted didn't --
didn't accuse you of having done anything wrong with

respect to Mr. Epstein or the plea deal that got cut or

whatever happened with the feds, correct? We acknowledge

you weren't around in the pleadings that we filed in this
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case, right?

A. You acknowledged that | had nothing to do
with the stuff in the past, but you are accusing me of
hiding grand jury transcripts that I've never possessed.

Q. There's nothing in the pleading that said
you hid grand jury transcripts, correct? The request --
The lawsuit for declaratory relief was to declare that
you either turn over what you had, correct?

A. Then you don't read your own newspaper.

Q. I'mtalking about the pleadings that are
filed in this case. | understand that youare concerned
about the press side of this. I'm cencerned about the
legal side, okay?

A. The legal side/Sted me to get grand jury
transcripts, and the press side accused me of hiding
them.

Q. ©kay, so we can agree that the legal side,
the thing we're here on in this case today, is about
getting grand jury testimony, correct, getting grand jury
transcripts?

A. Possession, custody and control, correct.

Q. Incidentally, when my firm first got
involved -- Do you have the exhibit binder in front of
you?

A. |donot.
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Page 68
MR. BIDEAU: Okay. Can we get an extra

copy of it?

MS. WHETSTONE: We can pull it up on the

screen.

MR. BIDEAU: Exhibit 1.

THE COURT: I'm sorry, what number?

MR. BIDEAU: Exhibit 1, Your Honor.

MS. WHETSTONE: Your Honor, may | appreach

with the exhibit binder?

THE COURT: Yes.

BY MR. BIDEAU:

Q.

Mr. Aronberg, it might be alittle’quicker

if  just hand you the binder, okay?~\That way you don't

have to turn around and46dk at it.

A.
Q.
A.
Q.

Okay, what exhibit is it?

Exhibit 1.

Qkay.

Exhibit 1 is an August 27, 2019, letter

fromMr.’Mendelsohn to you, correct?

A
Q.

Correct.

And this was a request for -- Now, prior to

this, your office had received a number of public records

requests from the Palm Beach Post, correct?

A
Q.

About -- About this?
About the Jeffrey Epstein matter. All my
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questions are about the Jeffrey Epstein matter.

A. Okay, yes.

Q. Okay, and this was the first letter you
received from my office, correct? From Mr. Mendelsohn
about the Jeffrey Epstein matter, right?

A. Idon't know if this is the first letter.

If you say it, | assume that's true.

Q. And, in this letter, Mr. Mendelsohn
requests a number of documents and records with respect
to the grand jury matter concerning Mr. Epstein, correct?

A. I'd have to read it, but, yes, I'lI"ake
your --

Q. By the way, your office never actually
responded to this particulanletter, did it?

A. |ldon't knew,

Q. And, ip fact, after this letter, if you
look at tab 3%, which is the very last tab -- and |
apologize, the binder is so big, it's hard to move
around. ‘This letter is dated of August of 2019.

THE COURT: What exhibit?

MR. BIDEAU: Exhibit 37, Your Honor.

MS. WHETSTONE: It's also on the screen if
that's easier.

THE WITNESS: Maybe | can look at the

screen.

Page 69

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 06, 2022

© o ~N oo or A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. BIDEAU: You can look there, okay.

THE COURT: I'm going to slow you down a
little bit. | can't see the writing on the screen
from that far, so I'm going to flip to 37.

MR. BIDEAU: And, | apologize, | hate these
big binders.

THE COURT: It's okay. |just want to see
what you're talking about as you're talking about
it.

You're right, they're not easy to navigate.

All right, please continue.

BY MR. BIDEAU:

Q. Exhibit 37 is an October@th, 2019, letter
and that's from Mike Grygiel, another lawyer in my
office, to your office,and-it's’following up on
Mr. Mendelsohn's October (sic) 27th letter, okay, and his
Septemberith letter. Do you see that?

A Yes.

Q. 7 Okay. And up to that point in time, we had
not-yet received responses to our letters, correct? Do
you know?

A. Idon't know.

Q. Okay. And then -- And then after that,
sir, it was on January -- it was on -- it was in 2019,

shortly after that, November of 2019 that we filed the
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first lawsuit against you, correct?
A. Correct.

Q. So, after having sent your office two

letters, you don't know if we ever got responses to those

letters, we went and filed a lawsuit, and in that lawsuit
we named you in your official capacity, correct, not a
personal capacity?

A. Correct.

Q. And whenever you sue the state attorney's

office, and your office gets sued for things all.the

time, it doesn't have anything to do with"you personally,

right?

A. Correct.

Q. You sue -- You'sue an entity like the state
attorney's office in its,-- by, the state attorney who is
in his official capacity,)correct?

A. Yes.

Q. And you talked about your original motion
todismiss, J6, so let's take a look at J6, if you want
to'leck at Exhibit 6 in the binder, or can you look at it
up there. | don't really care.

A. Okay.

Q. Let's look at the second page. On the
second page, you --

MR. BIDEAU: Could you highlight, Gerard,
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where it starts with, "Plaintiff has

improperly..." Down at the bottom, last

paragraph.
BY MR. BIDEAU:

Q. You see you indicate -- your lawyer
responded by saying, "Plaintiff," that would be the Palm
Beach Post, "is improperly seeking requested 2006 grand
jury materials for the purpose of public disclosure
pursuant to the Court's inherent authority and
supervisory powers over the grand jury." De,yousee
that?

A. Yes.

Q. So at least at that jgoint,wou were
objecting saying the PostShouldn't get these, they're
not entitled to them,§o that’they can't -- because they
want to give them out to the public, right? And that's
what the sentence says.

A See--

Q.7 Is that what it says?

A. Look, you are -- this is exactly the
problem, what you guys did. You filed a lawsuit against

us, and the first defense that we had was that we didn't

have the documents, but because, as you know, in a motion

to dismiss you have to argue as a matter of law. So the

only way we could dismiss this frivolous lawsuit is to
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argue as a matter of law. And this -- this was the legal
position that says, by the way, under the law you're not
entitled to these documents. And then you -- then your
client then wrote all these articles saying, see, he's
trying to block us, he's trying to obstruct us, without
mentioning the number one defense, which was he doesn't
have the documents. That could have gone a long way.
That could have shown maybe some good faith if you, would
have done that.

Q. Mr. Aronberg, in connection with<- at the
time of the motion to dismiss, you had filed’nothing,
your office had done no indication4hat you didn't have
the documents, did you, up todhis point in time? Up to
this point in time. And thiS's only -- this is only
late 2019. You hadnit filed an answer. You hadn't filed
any motion.

A.  Imsour motion to dismiss.

Q. You hadn't responded to any of our three
prionletters, and the first pleadings you filed
indieated that your objection was that we were improperly
seeking these materials under the Court's inherent
authority and supervisory powers over the grand jury for
public disclosure. That was the official position filed
by your lawyer, and | understand, you were taking a legal

position to dismiss the lawsuit.
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A. Correct, but also | do want to challenge
one part of that. When you say that we -- we were silent
over and over again about responding to your public
records requests, | have spoken to -- I've spoken to the
public records person in my office who believes that she
did say that we didn't have the documents to everyone who
has requested them.

MR. BIDEAU: Your Honor, I'd move to strike
as hearsay.
THE COURT: Sustained.
BY MR. BIDEAU:

Q. And, after you filed this4notionythe Palm
Beach Post filed an amendeddcomplaint, correct, and, in
that amended complaint/the Post asserted two causes of
action, right? One was’a statutory claim, and one was a
declaratory judgment claim under the First Amendment and
the Court'sinherent authority, correct?

A Correct.

Q. 7 And the motion to dismiss and the arguments
in‘front of Judge Marx all went to the statutory claim,
not to the second claim, the declaratory judgment claim,
correct?

A. The Marx hearing was about Count 2.

Q. Count 2, the statutory claim, correct?

A. Correct.
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2 complaint here because | want to read it. The first

3 amended complaint, which is J9, and if you take a look at
4 J9--

S THE COURT: Let me stop you for one second.
6 So I'm flipping through these, but, like, for

7 example, right there, | can't -- | can't see that.

8 MR. BIDEAU: Right, | know.

9 THE COURT: But | saw that you were able to
10 blow up a portion of --

11 MR. BIDEAU: He is.

12 THE COURT: -- and I'm¢gaing te ask him to
13 do that, that way | don't aveto -

14 MR. BIDEAU: 4'm going to ask him to blow

15 it up so you can.see it.

16 THE COURT:” Thank you very much. |

17 appreeiate it.

18 BY MR.BIDEAU:

19 Q. 7 So let's take a look here at Count 1 for
20 “deelaratory relief.
21 MR. BIDEAU: Gerard, it's on page 19.
22 Okay, just blow up the Count 1 for declaratory
23 relief, please, that section.
24 BY MR. BIDEAU:
25 Q. Then, with respect to paragraph 7, do you
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see that one of the allegations is that the Post
respectfully requests the Court declare that, pursuant to
Florida Statute 905.27(1), it is entitled to access to

the testimony, minutes and other evidence presented in
2019 -- 2006 to the grand jury because such disclosure
and access would be in furtherance of justice, and then
it cites to 905.27(1)06 (sic), correct?

A. Yes.

Q. And it says, because the Post is not
seeking these materials in connection with aqy civil or
criminal case, it seeks a declaration -- In‘ether words,
it asks the Court, hey, construe this paragraph, construe
the statute to allow us to givedhis stuff to the public
because we recognize theére's an’interest of justice
provision in that statatecorrect?

A.  Well, itis what it says it is.

Q. Okay. And that's what it says, right, in
furtherance ofjustice? That's what the request was?

A. 7" Again, it is what it is.

Q. Okay. And then paragraph 71, the Post
seeks a further declaration that disclosure of the
testimony, minutes and other evidence presented to the
grand jury is appropriate pursuant to the Court's
inherent authority over grand jury proceedings because of

the exceptional public interest in this case and
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compelling circumstances supporting transparency. Do you
see that?

A. Yes.

Q. Okay, and, with respect to paragraph 71, do
you know what the answer was --

A. No--

Q. --thatyou filed?

A. --not offhand.

MR. BIDEAU: Okay. Can we pull up the

answer to 71?7 That's J2, page 10, 71471.

BY MR. BIDEAU:

Q. Asto 71, you admit thatwe seek a
declaration, but you deny the«emainder of paragraph 71.
So, in fact, although we wete asking in 71 that the Court
uses its inherent authority over grand jury proceedings,
because of the exceptional interest in this case and
compelling eircumstances, that the Court declare that
we'reallowed-to use this testimony, your answer was,
wellnthat's your declaration, but we deny paragraph 71.
Soyou asked the Court to deny that relief?

A. ltiswhatitis.

MR. BIDEAU: Okay. And then we'll go to
paragraph 72. | think you have a slide on that,

72.
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BY MR. BIDEAU:

Q. And, in 72, we say, the Post has sought
from defendants, but defendants have refused to provide,
access to the testimony, minutes and evidence presented
in 2006 to the grand jury. Indeed, defendants have each
filed motions to dismiss the complaint and the reliefs
sought under 50 -- 905.27(1). Accordingly, a good faith
dispute exists between the parties. Do you see that?

A. Yes.

Q. And you see in that case your office
admitted that, your lawyers admitted that\at least,
admitting there was a good faith dispute between the
parties and admitting that thedefendants had refused to
provide access to the testimony, minutes and evidence
presented, right? Ne,qualification, you all just admit
that.

A. Again, itis what it is.

Q. Now, you said that this argument that

Ms™Whetstone made during her opening statement, that the

idea-that you wouldn't object to disclosure, was
something new, that just popped up at this hearing, that
-- | think your phrase was, "you moved the goal posts,"
right --

A. Yes.

Q. --atthis hearing? But that's not true
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) ) . _ . Page 79
either, right, because that issue had been raised with

you all the way back in June of 2020, right?

A. Are you saying this lawsuit was about that?
Is that what you're saying, or are you saying that it was
about possession?

Q. The issue -- The issue of your position
with respect to whether you would agree with -- I'm sorry
-- whether you would object to the request to have the
records released was an issue that had been raised,by
Mr. Mendelsohn back in June of 2020, corre€t?

A. Can you restate the question,‘please?

Q. Sure. Letme -- Letmedrytodoita
little more articulately becausg thatwas pretty
terrible. Let me get the letter out'to make it easier
for all of us. J16, please.

You've seen this letter, right, Exhibit 167

A. I'm.not sure if I've seen this one.

Q. Okay, well, did you know that, when your
lawyer filed his 57.105 motion back in early June and
then-had that two-page letter that he served it with,
right, and he laid out, we don't have the records, right?

A. Correct.

Q. Which is the basis for your 57.105 --

A. Yeah, correct.

Q. --wedon't have it, leave me alone.
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1 A Well..

2 Q. Basically.

3 A. Yeah, no possession, custody or control.

4 Q. Okay, no possession, custody or control.

5 Mr. Mendelsohn, a couple weeks later, wrote
6 a letter back, right? Do you remember seeing that?

7 A. This is the letter you're referring to?

8 Q. That's the letter, and it's under tab 16 in

9 the binder.
10 A. Again, | don't remember seeing this letter.
11 Q. Can you flip to the second page?
12 A. This letter was written te,my attorney --
13 Q. To your attorney, right.
14 A. --back in Jung™of 2020.
15 Q. June 23rd; 2020:
16 A. No, | don't remember reading this letter.
17 Q. ©kay, well, let me see if | can help you

18 out then. Would you go to the middle of that paragraph
19 where it says, "The state attorney was named..." Can you
20 “--'Go’above that, where it says, "The state attorney was
21°ynamed as a party, not simply" -- Do you see it? Okay.

22 Do you see Mr. Mendelsohn writes back, he

23 says, "Assuming the state attorney does not currently

24 have physical possession of the Epstein grand jury

25 materials" -- | mean, by the way, the Office of State
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Attorney at some point would have had possession of the
materials that were going to be presented to the grand
jury, right? | mean, the office presented this stuff to
the grand jury. You would have had possession.

A. If you're talking about the transcripts,
no.

Q. No, but I'm talking about the other
materials, the investigative materials, the exhibits, the
minutes, the other things like that.

A. The minutes?

Q. Your office would have had,these?

A. The minutes? | don't believe se. | guess
it depends. | don't know howdhey'did it back in Barry
Krischer's administration;but the’documents that you
asked for, I've neverthad. , So that's the only question |
had.

Q. Well, hold on. You mean the transcripts,
because in the complaint, we actually ask for more than
transcripts.

A. Right, but those are documents I've never
had, and that's the whole thing.

Q. You personally never had them, but --

A. Right.

Q. --you agree with me, the Office of State

Attorney would have, during the course of the
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investigation, would have had those materials, it had to?

A. Again, | don't know what Barry Krischer's
administration had back then.

Q. Well, when you got the public records
request, did you have somebody go back and look and see
what they had?

A.  Well, obviously, when we got public records
requests, we try to fulfill all of them.

Q. Right, and you don't know personally
sitting here today what was done to respondito any of
Mr. Mendelsohn or Mr. Grygiel, my parthers" letters
asking for materials from back duringitheBarry Krischer
days, correct? Because there's been’no response to those
letters even to today.

MR. WYLER;»Qbjection, Your Honor, those
letters andthe Chapter 119 request have nothing
do withuthis lawsuit. They're not referenced in
the lawsuit. They have no bearing on the
requested relief that plaintiff is requesting
here.

THE COURT: Overruled.

BY MR. BIDEAU:

Q. Andso--

THE COURT: Can you repeat the question?

MR. BIDEAU: Sure, I'll repeat the
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question.

BY MR. BIDEAU:

Q. Youdon't know what anybody in your office
did to respond to Mr. Mendelsohn or Mr. Grygiel's
letters, Exhibit 1 and Exhibit 37, correct? You don't
personally know?

A. Itis my understanding, based on
conversations | had with the office, that every public
records request has been responded to and that pegple
were told, who requested Jeffrey Epstein grand jury
transcripts, that we did not have them,

Q. Mr. Mendelsohn and M« Grygiel, in those
letters, request a lot more than justiranscripts, right?
They wanted evidence. Ahey wanted exhibits. They wanted
that sort of material,€orrect? That was Exhibit 1 and
37, we looked atj right?

A. When | say "transcripts," | mean records, |
meangecords; that anything we had, we put then out on
thatyportal that your client refused to acknowledge.

Q. Well, the portal was things you'd already
produced. That's what -- Your press release says this is
all the stuff we've already given out, right? That's
already been in the public, right?

A. Yeah.

Q. Okay, well, but you understand, we were
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asking for stuff that you hadn't yet given out, and, as
best you know, you don't have any personal knowledge as
to whether or not -- what happened to those requests, to
Mr. Mendelsohn's request or Mr. Grygiel's request, right?
You personally don't know?

A. Well, again, you objected because of
hearsay before, but, in speaking to an individual who
does public records in my office, I've been told that
that person had said whether or not we've had those
documents, and so | believe that everyone who requested
documents were told truthfully whether wehad those
documents or not. And we can us€ decuments in a broad --
in a broad way.

Q. Inabroad sepS8, right?

A. Correct.

Q. But you don't have copies of any responses
or that wentback to Mr. Mendelsohn or Mr. Grygiel in my
officegvhen they requested documents, correct?

A. 71 would think that Mr. Wyler would have
everything that we produced.

Q. Okay. Now, Mr. Mendelsohn, back in June
of 2020, in response to your first 57.105 letter, he
says, The state attorney was named as a party, not simply
as custodian of the grand jury -- the grand jury records.

The state attorney was named in his official capacity as
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his office has, quote, as his primary interest,
protection of its grand jury system, and he cites to a
11th Circuit decision. Do you see that?

A. Yes.

Q. Okay. And, in that case, the U.S. petition
-- he goes on to explain it. He goes on to explain that
the Broward County State Attorney was involved in this
case, and so Mr. Mendelsohn was indicating to you in that
case where you were named not only whether you had
custody; you were named in that case basieally because
you're in charge of the grand jury process,you had the
right to object if the clerk wanted ta,give out those
records or not.

A.  Where does itrSay that?

Q. It'sin the4: Phe €ase indicates that,
when one seeksigrand jury materials, the relevant state
attorney is asnecessary party in order to protect the
grandgury system, and the Office of State Attorney
supervised it to make arguments if needed against release
of'the grand jury materials. Do you see that?

A. Yes.

Q. So Mr. Mendelsohn was telling you, as
opposed to what you said a few minutes ago in here, that
the first time you saw these goal posts being moved,

Mr. Mendelsohn -- was today when Ms. Whetstone testified
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-- | mean, when Ms. Whetstone talked. In fact, all the
way back to when the very first 57.105 motion was filed,
Mr. Mendelsohn told you that one of the reasons that the
Post sued you in this case was in order to address the
situation that you had the right, if you thought it was
appropriate, to object to the release of materials. Do
you see that?

A. Was that in the complaint?

Q. I'masking about the -- I'm asking about
the --

A. Well, the letter you wrote afters-well
after the complaint, the letter you'ré showing me here
that was sent to Mr. Wyler is what'itsays it is.

Q. Correct.

A. That's onsqobin the complaint, right?

Q. But you told me that this idea of moving
the goal posts, that the Post was suddenly making that
argument, you told everybody in this courtroom a few
minutes ago that just happened today, | mean, they're
just-moving the goal posts on me. Well, if the goal
posts are being moved, that was back on June 23rd of
2020, and you remember seeing this, right?

A. Again, | don't remember seeing this letter,
but, again, this was not part of the complaint. This is

an after-the-fact letter from Mr. Mendelsohn to my
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lawyer.

Q. Correct, and so --

A. Okay.

Q. --you -- neither you nor your lawyer ever
responded to this letter, right?

A.  Well, you'll have to talk to my lawyer
about that. Obviously | don't personally respond to
letters written to my lawyer.

Q. Correct. But you told us you're familiar
with the pleadings, but you're not familiar with this
particular letter?

A. Again, | don't rememberiseeingthis letter.

Q. Now, Mr. Mendelsghn indicates in the last
sentence, These are some'of the'same reasons why the
state attorney was named,inthis case. Do you see that?
Very last sentence of that paragraph.

A. Yes.

MR- BIDEAU: Can we take a look at

Exhibit 21?7 Do you have Exhibit 21 up?

Can you -- Can you blow up the part that's
highlighted, please, and I'll read it?
BY MR. BIDEAU:

Q. Now, Exhibit 21 is Defendant David

Aronberg's response to plaintiff's memorandum in

opposition to the 57.105 motion, the original one filed
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back in June of 2020. And do you see in paragraph -- in
the first paragraph, you indicate, quote, Nonetheless,
the state attorney has no objection and never had any
objection to the Court releasing the records sought by
plaintiff as to the disclosure of the requested materials
sought herein lies within the province of the clerk
pursuant to the order of the Court. Do you see that?

A. Yes.

Q. And this is the first time in any pleading
-- Strike that.

First of all, obviously you knew\this was
an issue back in October of 2020,4hefactthat the Post
was arguing that one reason you needed to be in this case
was because you had theright to object, because you
address that issue indO¢tober of 2020, correct?

A. Here.

Q. Here, right, as of October 2020. So that
argument had-been raised not for the first time today,
batback’in 2020, right, Mr. Aronson?

A. Aronberg.

Q. Aronberg. I'm sorry.

A. Thisis whatit says itis.

And, again, | felt that this sentence was
consistent with what our position always has been

because, when we were forced to do the motion to dismiss,
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we were forced, because of a matter of law, to make the
legal argument as a legal matter that the Post is not
entitled to this, but as far as my belief of whether |

care whether these grand jury documents are released,
I've never cared one way or the other, but, because of
this, in my view, bad faith lawsuit, you forced us to do

a motion to dismiss that told you we don't have this

stuff, and, secondly, we had to do a response as a matter
of law.

Q. Okay, now let me get back to my4question.
My question was: You told the Court earlier today that
this moving the goal posts, this idea that you had the
right to object and we wanteddo make sure you weren't
going to object was something that came up for the first
time today, and thatavasn't true, was it? That issue
came up back infJunejof 2020 at the -- at the latest when
Mr. Mendelsehn put it in his letter, and you saw it
necessary tojaddress it in October of 2020, right?

A. 7" So the letter that | said | don't remember
seeing is the letter that you say put me on notice that
this argument was being made?

Q.  Well, that letter certainly put you on
notice if you didn't know it before that, sir, because it
says it clear as day.

A. Butit doesn't make my statement
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inconsistent. It said, again, that | was not aware of
your moving the goal posts, and, besides, it doesn't
matter because this whole thing is about possession,
custody and control, which you informed of that we didn't
have. Now you're saying, well, this whole thing was
about you wanted me to talk to the clerk, or you didn't
want me to talk to the clerk, and to me that's
disingenuous because that's not the subject of this
lawsuit.
You mentioned in a sentence that

Mr. Mendelsohn wrote to my lawyer muChater’than the
complaint, well after the complaint£in)onersentence in a
letter to my lawyer, and you're_saying; aha, we wanted
this the whole time.

Q. Well, certainly we'wanted it the whole
time, and we wanted it at the, as Mr. Mendelsohn will
testify, and'Mt, Mendelsohn wrote that when your lawyer
sent a’57.109; saying our case isn't frivolous, we think
yourpffice might have possession of the records, at
least’'some of the records that we were seeking, and in
addition, your office has the right to object.

A. Did you put that in the complaint? You
didn't put that in the complaint.

Q. Iknow it's hard for a lawyer to not ask

questions, but --
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A. Fairenough. Fair enough.

Q. And try not to argue because our court
reporter is going to kill us.

Okay, in any event, Mr. Aronberg, in the
October 14th, 2020, response, you indicate that the state
attorney has no objection, okay, to the clerk producing
these records if the clerk produces them, right?

A. Right.

Q. And you know, by the way, that the clerk
had already produced them without -- well, probably --
nobody could find a court order -- had given them to the
U.S. Attorney and the FBI years eatlier, right?

A. lguessso. | mean; | wasn't there years
earlier, so if that's what happened, yes, sure.

Q. And, by the way,shortly after you filed
Exhibit 21 is when the)Palm Beach Post dismissed the
case, right?w=lt was within 14 days of that, correct?

Wercan do it up there. Maybe 17 days?

A. 7" Whatever your timeline says.

Q. Right. All right, you indicated on the
20th is the first time you stated you had no objection to
production of the materials, okay, and then on
October 21st, now that you said you don't have them and
you don't object, the Post dropped you as a party seven

days later, see that?
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A. Yeah.

Q. Right? Okay. Andthen 17 days later, you
file an amended motion which makes a host of arguments
not set forth in your original motion back in June
of 2020, correct?

A. Well, you have to ask Mr. Wyler about the
substance of that, but | know that the motion -- the
amended motion was filed after | was already dismissed
from the lawsuit and after your client failed to dismiss
me within the 21-day grace period.

Q. Well, that's the 21-day grace period for
the first motion that you filed, correct?

A. Correct, correct.

Q. But the motion"We're here on today,
according to the Court orderand the notice, is your
amended motion, which'was never served prior to being
filed, correct?

A.  Well, are you saying that the filing of the
second motion means that the first motion is now void, it
just-goes away, it didn't exist?

Q. We're going to be arguing that to the
Judge, but the filing, under the law, the filing of a
second motion that raises new and different arguments
absolutely goes away, the first motion goes away.

A. But the whole purpose of the 21-day notice
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is to give you a chance to dismiss me, and | was already

dismissed by that point, so --

Q. So let's take that to its logical -- Let's
assume you had gone ahead and served this back, say, back
here in October, okay, and then you filed that response
and we looked at it and said, oh, he's now admitting --
he's now saying he's not going to oppose it. If we had
dismissed you right then, you'd have no fee claim, right;
because under the rule, we're allowed to dismiss.

A. You get 21 days.

Q. We get 21 days, right. So if yeu had
served it all the way back here in @ctebernand if we had
gotten your response and dismissed, you'd have no fee
claim, right? We would have gotten your 57.105, and
within the grace periad,)we would have dismissed it,
right?

A. Ifthe second one was filed before | was
dismigSed, within the 21 days --

Q.7 Yes, sir.

A. --and the case was still pending? Then,
yeah, you'd have a much better argument. But you don't
have an argument now because, under the first --

Q. We'll argue -- We'll argue that to the
Judge --

A. Allright, fair enough.
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Q. -- as to whether we have an argument now.
We think the Fourth is pretty clear on that one.
MR. BIDEAU: Would you bring up, please --
just last question -- Exhibit 25, paragraph 20?
BY MR. BIDEAU:
Q. And this is -- this is your amended motion,
and you say, The state attorney has no objection to the

clerk producing and disclosing the requested material

© o0 N o O B~ W DN

should the Court grant an order to that effect; however,

—_
o

it is impossible for the state attorney to comply with

—_—
—

the relief, blah, blah, blah, because you'dymade that

—_
N

argument before.

—_
w

That argument thatg/ou had no objection to

—
~

the clerk producing the reQuested materials was not set

—
(@) ]

forth in your original4motion;your original 57.105

—_
(o))

motion, correct?

—_—
~

A. Nbelieve that's correct.
MR-BIDEAU: That's all | have, Judge.
THE COURT: Redirect?
MR. WYLER: Just real quick.
REDIRECT EXAMINATION
BY MR. WYLER:

N N DN = =
w N =~ O O o0

Q. Mr. Aronberg, you were just talking -- or,

N
~

just being asked questions about the public records

N
(@)

requests that were made of your office.
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Did the plaintiff ever file a Chapter 119

lawsuit against your office for those records?

A. No.

MR. WYLER: No further questions.

THE COURT: Is Mr. Aronberg excused?

THE WITNESS: Thank you, Your Honor.

MR. WYLER: Yes, you're excused.

MS. WHETSTONE: Your Honor, may we take a
five-minute break?

THE COURT: We'll be back in a few. Tl
be in recess, we'll say 5 to 10 mindtes.

(Off the record from 3:39¢.m. {0
3:57 p.m.)

THE COURT: Albright, please be seated.

MR. WYLER:Your Honor, before | rest, |
just wanted.to say’to the Court that plaintiff and
defense.counsel, we've -- we've agreed on all
those exhibits, that joint exhibit book. We just
wanted to make sure that all exhibits, 1 through
37, are recognized by the Court.

THE COURT: All right, so Exhibits 1
through 37 of this joint binder have been
stipulated to and are in evidence, and that's the
an agreement of the parties.

MS. WHETSTONE: Yes, Your Honor.
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MR. WYLER: Thank you, Your Honor.

(Joint Exhibits 1 through 37 were admitted
into evidence.)

Defense rests.

THE COURT: But not this timeline, correct?
This is not?

MS. WHETSTONE: That's correct. That's a
demonstrative. Thank you, Your Honor.

THE CLERK: Thank you.

MS. WHETSTONE: The plaintiff-6alls'Stephen
Mendelsohn.

THE COURT: Before weddo-this, how long is
Mr. Mendelsohn going todestify today?

MS. WHETSTONE: We will make this as fast
as possible.

THE COURT: )I'm not trying to rush you
through everything, but we're done at 5:00 today.

MS. WHETSTONE: Thirty minutes.

THE COURT: And after Mr. Mendelsohn, are
yow'done?

MS. WHETSTONE: Yes, Your Honor.

THE COURT: Okay. In the event that you're
going past 5 -- we're not going to go past 5, but
in the event you need to go past 5, I'll bring you

back in later in the week. It won't be tomorrow.
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Tomorrow | have another matter that | have to hear
in the afternoon. But, in the event we need to go
past 5, even if it's for argument, probably

Thursday or Friday in the afternoon, I'll bring

you back.

If the testimony is going to conclude today
or mostly conclude today and the only thing left
are your arguments of law and your arguments as to
the findings of fact, then that might be something
that we end up doing on Thursday or Eriday
afternoon, okay?

MR. WYLER: Yes, Your4lonorr | think it
might be worthwhile to paint out to the Court that
the reasonableness phase of this, if we get there,
we've already agreed that there would be no
experts, so | think that could dispense with that.

| am lecated up in Amelia Island, Florida,
so |Lam --

THE COURT: Fifteen minutes away.

MR. WYLER: Super close. So | don't know
if it would be possible, if we finished with the
testimony today, if maybe we could make written
closing arguments to the Court instead of coming
back?

THE COURT: How do you feel about writing?
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MS. WHETSTONE: We would have no objection

to that if Your Honor would prefer. Whatever Your

Honor prefers, we will do.

THE COURT: If you guys don't mind writing.

| mean, | think people are better in writing.

People overestimate their oratory skills, but

okay.

THE CLERK: Do you solemnly swear or affirm

that the evidence you're about to give will be the
truth, the whole truth and nothing but thie truth?

THE WITNESS: Yes.

Thereupon,

STEPHEN MENDELSOHN, ESQ.,

having been duly sworn bythe Clerk of the Court,

responded and testified as, follows:

THE COURT:” Whenever you're ready.
MS. WHETSTONE: Thank you, Your Honor.
DIRECT EXAMINATION

BYMS. WHETSTONE:

Q.

A
Q.
A

Good afternoon, Mr. Mendelsohn.
Hello.

Please introduce yourself to the Court.
Yes. | am Stephen Mendelsohn.
Let me just move a little closer.

Yes, I'm Stephen Mendelsohn, and I'm an
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attorney at Greenberg Traurig in the Fort Lauderdale
office.

Q. Please let us know your educational
background.

A. | have a bachelor's degree from Colgate
University in Upstate New York, graduated in 1980 and --
in economics, and | have a J.D. degree from Hofstra
University School of Law from 1983.

Q. And what's your work experience going
backwards in time?

A. I've been at Greenberg Traurig,as a
commercial litigator for approximately»20years, and all
that time I've been a shareholder at,Greenberg. As |
said, | work out of the Fort'hauderdale office at
present. Previous taithat, I'was in the Boca Raton
office of Greenberg Traurig, so going back 20 years.

Before that, | was an attorney with
Rutherford Mulhull & Wargo in Boca Raton, also commercial
|itigation,”and, prior to that, | was a named partner a
firm-in Miami. That was Carolonga, Langen, Lorenza
(phonetic) & Mendelsohn, and before that, | was an
assistant attorney general for the State of New York.

Q. In what states are you licensed to practice
law?

A. New York and Florida.
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Q. At Greenberg Traurig, what types of cases
do you practice?

A. A variety of commercial litigation,
copyright, trademark, securities, real estate disputes,
disputes over employment, contract, fraud. Also, not
just simply commercial, but | also do defamation defense,
First Amendment cases on defamation, and | do trial work
and appellate work.

Q. When you were at the New York State
Attorney General's Office, what types of cases did you
handle?

A. | was in the Litigation Bdreau of'Labor
Statistics, and that's civil litigation, primarily civil
rights and constitutional Jaw cases involving 42 USC
Section 1983, wheretNew York State and its officials were
sued in their offigial capacity. That included cases
under the Foeurth Amendment, cases under the Seventh
Amendment occasionally, and the Eighth Amendment and
Fourteenth Amendments to the U.S. Constitution.

Q. AreyouAV rated?

A. Yes, AV rated as well.

Q. Have you ever been sanctioned or subject to
disciplinary action?

A. Never.

Q. Ever--
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A. Inany jurisdiction.

Q. Ever had 57.105 sanctions or Rule 11
sanctions awarded in any case that you've worked on?

A. This is the first motion ever under 57.105
or Rule 11 under the federal rules or any of that.

Q. So besides this case, no?

A. No.

Q. You've never had any motion raised?

A. No. No, ma'am.

Q. How did you first get involved with the
Jeffrey Epstein case on behalf of the PalmBeach Post?

A. | was contacted by MichaelGrygiel from our
Albany office. He represents@ number of media and
newspapers throughout the)United States, and essentially
he heads the media<group, at Greenberg Traurig. And he
was looking for someane to help the Palm Beach Post in
obtaining deeuments from at that time the state
attorney's office here in Palm Beach County.

Q. > When were you contacted by Mike Grygiel?

A.  When approximately?

Q. (Nods head up and down.)

A. Inthe summer of 2019. It's Grygiel,
G-r-y-g-i-e-l.

Q. Thank you. So here, around -- on the

timeline, I'm indicating July 20197
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A. Yes.

Q. And what did the Post want to find out and
inform the public about with regard to Jeffrey Epstein?

A. Right, at that time, the Epstein matter was
back in the news. Mr. Epstein had been arrested by the
FBI, and he was being prosecuted by the U.S. Attorney's
Office in the Southern District of New York and was in
custody.

So the issues of the plea deal that had
been worked out by Mr. Krischer's office baek in 2006 was
back in the news, and, in particular, PreSidentyTrump's
Secretary of Labor, Alexander Acostay at'that time was
the U.S. Attorney in the Southérn District of Florida who
also helped negotiate the"plea and the non-prosecution
agreement, and ther€ was abig firestorm as to whether or
not Mr. Acosta should)or should not resign as Secretary
of Labor.

Q. What was the Post interested in finding out
witheegard to the prior grand jury investigation by the
Palm’Beach County State Attorney?

A. Well, because of the firestorm surrounding
Alex Acosta and the re-arrest, or new arrest, | should
say, of Jeffrey Epstein, the Post was interested in
looking back again as to what Barry Krischer's office as

state attorney did in terms of using or misusing the
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grand jury process, in terms of the prosecution of
Jeffrey Epstein both in terms of the very light
non-prosecution agreement that they allowed him to enter
into, as well as the extremely lenient sentence that he
had.

Q. Were you involved in drafting letters to
the state attorney's office seeking documents relating to

the Epstein prosecution?

A. Yes.
MS. WHETSTONE: Would you pleaseibring up
Exhibit 1?

BY MS. WHETSTONE:

Q. We're pulling up Exhibit\ in the joint
exhibit binder. It's an August 27th letter.

A. Yes.

Q. Or, actually, Mr. Mendelsohn, please let me
know what this letter is.

A Yes, this is Joint Exhibit 1. Thisis a
letten] wrote on August 27, 2019, to State Attorney Dave
Aronberg on behalf of the Post requesting specific
documents related to the grand jury investigation of
Jeffrey Epstein.

Q. What were you seeking in this letter?

A. Particularly, we were interested in items

stated on pages 2 and 3, some of what we were looking at.
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We were very interested in finding out the conversations
between defense counsel, that's criminal defense counsel
for Mr. Epstein and, in particular, Alan Dershowitz and
Mr. Krischer's office.
We knew from investigation that
Mr. Dershowitz had provided Mr. Krischer with exhibits or
documents which went to injure the testimony -- the
credibility and the testimony of the young woman whg
testified before the grand jury. | mean, we were looking
for those communications between Mr. Kriseher's,office
and defense counsel, in particular wherésr. Dershowitz
and others from the defense provided-those materials to
damage the credibility of the grandyjury witness.
We also wanted Gommunications between

Mr. Krischer's office<and-the"FBI and the U.S. Attorney's
Office because those issues were coming to the fore
because ofYAlex Acosta, and we did know that there were
such egdommunications, and we wanted those documents to go
bacCkyto the Post for public disclosure.

Q. What was the state attorney's office's
response to this August 27th letter?

A. | neverreceived a response to this letter.

Q. Were there other letters from Greenberg
Traurig to the state attorney's office following up?

A. Yes. Mr. Grygiel wrote a letter to the
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state attorney's office as well. When | didn't receive a
response, | guess he felt whatever, but he did send that
next letter.

Q. Okay, so I'm pulling up Exhibit 37. Is
this -- Let me know what this is.

A. Yes, this is Mr. Grygiel, from our Albany
office, this is his letter to State Attorney Dave
Aronberg, October 9, 2019, reiterating some of the things
that we thought were in the possession of the state
attorney's office but had not been provided.t@ theiPalm
Beach Post.

Q. Did you get a response«- Wasithere a
response to this letter?

A. No.

Q. Did you review the documents that were
provided by the state attorney's office to the Post?

A. Yes. Before -- Sort of in the middle of
this, the Palm-Beach Post, before | had written, had made
a’public records request of the state attorney's office,
and-some materials had been provided, and we did go
through that, those materials. They did not include
those that | mentioned in Joint Exhibit 1, which
particularly were missing the Dershowitz communications
and the communications with Mr. Krischer's office, the
FBI and the U.S. Attorney's Office.
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Q. So what information -- what additional
information was needed that the Post was seeking?

A. We wanted to see why the grand jury was
used in such a way as to result in a very lenient charge
for Mr. Epstein, as well as the lenient sentence that was
part of the non-prosecution agreement.

We knew from the Post's investigation and
from other materials we had assembled that there were--
there was a grand jury that was empaneled. In fact,
there was two. The first one was canceledsand the
second one was conducted, and a witnéss; a yictim did
testify. And we were on fairly certain)ground that the
state attorney's office under Barry Krischer undermined
her credibility with materials provided to Mr. Krischer
by defense counsel 4

Q. Didyou --

A. =and we did not get those materials back
from the state-attorney's office.

Q. ”" Did you review any other information to
reaeh the conclusions about the grand jury indictment?

A. Yes. | wanted to say that | was not the
only one working on this at Greenberg Traurig. In
addition to Mr. Grygiel, Nina Boyajian of our Los Angeles
office, who is a First Amendment expert, was also part of

our team. She is very well versed in First Amendment
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issues, especially when it comes to representing the
media's interest under the First Amendment.

So we also had paralegals tasked with that
responsibility, too. We had assembled deposition
transcripts, affidavits that had been submitted in
various cases. | personally have spoken with the Town of
Palm Beach County -- the Town of Palm Beach Chief of
Police Reiter and discussed his testimony with him in
civil cases. I've obtained his deposition transcripts:

We spoke to only a few of the plaintiffs' lawyers in the
cases, but some of them did provide us"with materials.

There was a voluminoustamount of materials
we used. We also went backdo the,criminal case where
the materials were in the/public domain and read through
those items as well.

Q. And, after this team at Greenberg reviewed
all this information and did due diligence, what was
decided next?

A. 7 Ultimately, the team decided that it was
neeessary to bring a lawsuit to obtain what we call grand
jury materials. It's not just simply the transcripts of
what occurred in front of the grand jury, but all of the
ancillary or corollary materials related to that. And
that, as we stated in Exhibit 1, included, but not

limited to, the communications where we believe
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Mr. Dershowitz provided damaging information or
documentation to Mr. Krischer's office to destroy his own
witness in front of the grand jury, which honestly,

looking at all of the materials we had received and based
upon my personal discussions with the chief of police of
the Town of Palm Beach, we came to the conclusion

Mr. Krischer had abused his authority as state attorney.

Q. When did the due diligence process start
and when did it end as far as reviewing the facts?

A. Started in the summer of 2019, and it -

Well, the first phase resulted in the lawsuit/and that
contained hundreds of hours' worth, of- work, not only
legal work, but, as | said, factygal inuestigatory work as
well. But it continued eyenafter the lawsuit had been
filed as well. We didn't’stop’in case we found something
new, and ultimately we did find new things out in this
case, whichelcan add later, but there were new
revelations that had occurred.

Q. 7" And the initial complaint was filed in...?

A. The end of November of 2019.

Q. What legal research was done before filing
the initial complaint? And that was for the statutory
count under 905.27.

A. Sure. The way we divided the work between

myself primarily and Ms. Boyajian was that we would
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handle the First Amendment issues in the case. So the
U.S. Supreme Court cases involving the rights of the
media to be the public surrogate or be the public
mouthpiece and to obtain and participate in all facets of
criminal proceedings, she helped me and provided that --
| was aware of all of that, but she certainly had a
greater in-depth knowledge than | did. | was tasked with
the responsibility of fleshing out Section 905.27 of the
Florida statutes primarily.

Q. What did you personally researchito flesh
out Florida Statute 905.277

A. |read every word of Chapter 905. | looked
at Law Review articles. | remémber one from Catholic
University, Valparaiso and others about the grand jury
process, grand jury.secrecy, both federal cases and state
cases. | found every reported case under 905.27, which
particularly'dealt with the issues that we were
discugsing before and that Mr. Aronberg testified about,
andthat went back to even the predecessor statute to
90%:27, which is into the 1920s. And I tried to find
legislative history on the statute, but there wasn't any.

So | amassed 50, 60 cases under the statute

going back from the '20s, '30s, '40s, '50s, '60s, et
cetera, under 905.27. | read all of them.

Q. It sounds like a great deal of research,

Page 109

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 06, 2022

© o0 N o O B~ W DN -

N NN DD DD DB v om0 e e e
o A WO N O O 0o N oo o A VLW DD~ O

but did you engage in any other research before filing
the initial complaint?
A. Well, federal as well, not only under the

state, but | wanted to see, you know, who to sue, to be
honest with you, in this case. We had a debate amongst
ourselves as to who the proper defendants were going to
be, and my principal responsibility was determining under
Florida law who that would be.

So | had extensive experience as an
assistant attorney general on suing, at leastdn
defending state officials in not only 1983%¢ases; but
many other type of cases where state-offieials are sued
in their official capacity. So this was certainly
nothing new to me.

| probablyandled 3, 400 cases like that,
all on the defense side.” So | was very familiar with
arguments of.who was the proper party and the role of a
state official im litigation.

So what did | do? | went to see whether

there’'were other 905 cases, Chapter 905 cases where state

officials had been sued, and in particular | found two
cases. One was a state case and one was a federal case.
The state case was James vs. Wille and, coincidently,
actually involved the predecessor to Barry Krischer, and

that case involved the beating of an inmate at the Palm
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Beach County Jail out by Belle Glade, and that individual
sought grand jury testimony, and the state attorney was
named as a party in the case and, in fact, participated

in the case as to whether or not grand jury secrecy under
the statute -- you know, the extent of it and made legal
arguments opposing such.

Q. So we're talking about some of the cases
you relied upon --

A. Yes.

Q. --in determining that the state attrney
was a necessary party defendant, and.I'wanted to pull up
-- you mentioned James vs. -- Was, it the dames vs. Wille
case?

A. Yeah, JamesyS)Wille, correct.

Q. And that's\Exhibit'36. Can you just let me
know if Exhibit 36 is the’case you were talking about?

A. Yep, that's the case.

Q. And were there any other cases you relied
uponyspecifically with regard to the state attorney
neeessarily being a party?

A. Yes. An 11th Circuit case called Inre
Grand Jury. It's a Federal 11th Circuit Court of Appeals
case.

MS. WHETSTONE: And that's in Your Honor's
binder, the Authorities binder at tab 11. We'll
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pull that up.
BY MS. WHETSTONE:

Q. Isthatthe Inre Grand Jury case?

A. Yes, that's the case.

Q. So what were the three -- what were the
reasons the state attorney was named a defendant?

A.  Well, this case particularly, the state
attorney was from Broward County named in this case.
It's a little complicated facts, but essentially there
was a federal grand jury that issued a subpegna to the
Broward County State Attorney seeking state attorney
grand jury materials for a particular,investigation, and
the Broward County attorney«as you can see here,
participated in this case and objected to the release of
such under 905.27.

And | was particularly interested in the
language frem this case which said that the state
attorngy's role was an essential one because his or her
rolé'was 1o protect the grand jury process, which
incleaded grand jury secrecy.

So, based upon the James vs. Wille case and
this case and my background in defending state officials,
| felt that the state attorney here in his official
capacity was a necessary party because someone had to

advocate one way or the other for grand jury secrecy if
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the state attorney decided that's what he wanted to do.
But, if we didn't name the state attorney, we were
denying that state official and that office the right to
object under secrecy laws.

So the purpose was to allow the state
attorney, if he chose to do so, to object to the
disclosure under 905.27 and to advocate for the state
secrecy interest, and that was a prime issue of why he
was named.

Q. Were there other reasons?

A. Well, we weren't sure what the/State
attorney's office had. We knew that)at ome point the
state attorney's office had grand jury’materials because
that's -- under Mr. Krischénthat's what had occurred.
He presented this teithe grand jury. So we weren't
completely sureiwho had what.

Se.we also believed, and | still believe,
that the statute does not prohibit the state attorney
fromyrequesting the state attorney to look at grand jury
materials, not disclose it to the public, but merely to
disclose it to the state attorney if the state attorney
wanted to look at it.

So we were hopeful that, if the state
attorney was interested in looking at these materials,

that he would say that he had the right to look at them
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under 905.27 and then, if so, ask the Court for an
in-camera review before release to the public.

So those are the three issues we were
concerned with.

Q. Did Greenberg Traurig conclude that the
state attorney was a necessary party to this case
regardless of whether it had possession of the grand jury
materials?

A. Yes.

Q. And was that conclusion a yes?

A. Yes, it was.

Q. So, after the complaint< the initial
complaint was filed in November 0fi2019, were discussions
had with the state attorney"s counsel and the counsel for
the clerk?

A. Yes.

Q. What were those discussions?

A Well, we had discussions about the case,
partieularlty where this is going, did they have
Qbjections and, if so, under what basis did they have
objections.

Q. After the complaint -- the initial
complaint was filed, what position did the state attorney
take in the case?

A. Took two -- Took two positions. He filed
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an answer, and that answer contained a motion to dismiss.

Q. Backing up. Sorry. After the initial
complaint was filed, what was the -- what was the
position taken by the state attorney to the initial
complaint, just the Count 27

A. Okay.

Q. Sorry, just Count 1.

A. His position was that grand jury secrecy
was preeminent under 905.27, and that statute barred the
release of the materials. He also argued that the
statute was only operative where there was a pending
civil case and a pending criminal ease, and since the
Epstein case was not pending civilly, involving the Post,
or the criminal case, there€ Was no criminal case in Palm
Beach County, we didn’t-have any position or standing
under the statute,to seek the materials on behalf of the
Palm Beach-Rost.

Q. Did the state attorney file a motion to
dismiss the initial complaint?

A. Yes.

Q. What was your reaction to that?

A. Well, I was hopeful that they wouldn't
object or seek to dismiss it, but | understood that they
had a statutory obligation to protect grand jury secrecy,

so | didn't take it personally or anything like that. |
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understood the role that they were playing because that
was the role we gave them the opportunity to play in this
case. So | was neither surprised, nor upset that they
played that role, because that's the opportunity we gave
them.

Q. Did the clerk file a motion to dismiss the
initial complaint as well?

A. Yes.

Q. After the state attorney filed his motion
to dismiss the initial complaint, what did the4Rost'do in
response?

A. Atfter the initial -- Well, we filedyan
amendment to the -- to the complaint.

Q. Did you take alaok at'whether there were
other causes of actien you could assert?

A. Yes. We decided to develop the First
Amendmentsissue in more depth and argue that the Post had
rightsdinder the First Amendment, as well as the statute,
ip"conjunction with the statute to obtain the materials,
as'well as an argument that | had developed which was
that the Court has inherent authority as the ultimate
supervisor of the grand jury system under the Florida
Constitution to prevent abuse of the grand jury system,
and we felt that the Court had such authority. That was

the Clayton case that | was relying on.
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Q. We're going to pull up Exhibit 9, which is

the amended complaint in this matter.
Could you confirm to me that's the first
amended complaint?
A. Yes, | seethat. That's on the board here.
Yes, it's in front of me as well.

Q. And we'll turn to it, but the state
attorney answered Count 1 of this amended complaint,
which was the count for declaratory judgment; is that
correct?

A. Thatis correct. They movedte<-Yes,
they moved to dismiss Count 2, th€, purely-statutory
claim, and they answered thedeclaratory judgment which
was the mixture of First AMendment, statute, inherent
authority of the Court.

Q. What/do you'recall about reviewing the
answer to the.first amended complaint for declaratory
relief?

A. 7"Well, they continued to oppose the release
of'the materials under 905.27 asserting grand jury
secrecy and asserting that we didn't have a claim under
the statute. | did note that they admitted in
paragraph 72 that the case was brought in good faith, and
that's particularly the declaratory judgment one. That

stood out to me.
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Q. We'll pull that up. | think we've seen it
a couple times. We'll pull it up.

Please let me know if this comparison of
Exhibit 9 and Exhibit 10 is the paragraph you're talking
about.

A. Right, right, yes, that they refused to
provide access. That's through their objection to the
clerk to testimony, minutes and other evidence. Again,
this was not just simply transcripts. It was much
broader than that. And that a good faith dispute &xists,
and they admitted all of that.

Q. Did Count 1 for declaratory-relief seek to
force the state attorney to produce'documents that he did
not have?

A. No.

Q. Did the state’attorney's position that his
office did nathave possession or custody of the grand
jury materials-end the need for his office to be a party
tothe declaratory relief claim?

A. No, and really the proof of that is what
actually occurred, which is they moved forward with their
motion to dismiss and ultimately a motion for summary
judgment.

So they opposed the release of the

materials, as was their right, under the statute
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asserting grand jury secrecy. So it actually proved why
we put them in the case, which is to give them the
opportunity on behalf of the office officially to assert
grand jury secrecy, which is what they did. So, in
effect, it worked. They took advantage of the
opportunity and asserted that we were not entitled to it
under the statute's grand jury secrecy provisions.

Q. On June 8th, 2020, Judge Marx -- did Judge
Marx enter an order on the motion to dismiss Count,2
under Florida Statute 905.277

A. Shedid.

Q. And what was -- what was)thejruling?

A.  She determined that thexPost lacked --
well, that the statute did s0t create a private right of
action, that it was limited to’those who were seeking the
materials in the pending civil case and a pending
criminal case;,so she did it on a very narrow ground.

Q. That order -- sorry.

A. 7" Go right ahead.

Q. Mr. Mendelsohn, go ahead.

Okay, that order did not address the
declaratory judgment claim in Count 1, did it?

A. No.

Q. When did the state attorney send its

initial what he calls place-marker 57.105 demand letter
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Page 120
and motion for fees?

A.  Within hours of the order from Judge Marx
was issued, | believe, on June 8, 2020.

Q. And at that point why was the state
attorney kept in the case?

A. Well, they were still objecting to
disclosure under Count 2, under the declaratory judgment.
They were still asserting that grand jury secrecy and the
statute could not be overcome by the First Amendment or
by the Court's inherent authority, and that the Court's
inherent authority was limited by the statute, which we
obviously thought was sort of the ether way, that the
statute or the legislature could notiahibit the Court's
inherent authority becaug€the judiciary had its rights
and the legislature hadits rights. So that issue still
remained.

Q. Did you write to the state attorney's
couns€l and lay out the Post's reasons for continuing to
inClude the state attorney in the case?

A. Yes. That's my letter of June 23rd, 2020.

Q. And we'll go ahead and pull that up.
That's Exhibit 16.

s that the letter that you're referring

to?

A. Yes.
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Page 121
Q. And your letter set forth the reasons why

the state attorney was named as a party in the case --

A. Yes.

Q. --and continued to be named?

A. Yes.

Q. Did the state attorney's office ever
address the second reason for keeping the state attorney
in the case in response to this letter?

A. | never received a written response to this
letter.

Q. And that second reason wasthat he’was the
-- that the state attorney's office was an official
tasked with protecting grand jury secrecy?

A. Correct.

Q. And, in yaur letter; did you cite a case to
the state attorney?

A. Yes. |cited to Inre Grand Jury
Proceedings,the 11th Circuit case.

Q. Did you have discussions with the state
attorney's counsel after this point, after writing this
letter?

A. Yes, with Mr. Wyler.

Q. And what were they?

A. What are we going to do about this case

essentially. Is the state attorney going to oppose us?
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Is he continuing to oppose us? Because | never received
a response to my June 23rd letter, and | wanted it to be
understood that we honestly believed that the state
attorney had a necessary role to play in their official
capacity. We were hopeful that they would take a neutral
position, but they remained adamant that they had to
protect grand jury secrecy under the statute, which we
respected.

Q. And I don't want to know the substance of
settlement discussions, if there were any, but did
settlement discussions go on with the state’attorney's
counsel after the June 23rd letter?

A. Yes. Yes, they did

Q. Andis that indiCated on the timeline here
of June, June 8th, 2820:-to October 15th, 20207

A. Yes. With Mr. Wyler, yes.

Q. Mk Wyler.

A. Hewas a very nice man on the phone. We
had“wery’good conversations, very professional.

Q. The state attorney filed his motion for
fees on July 1st, 2020; is that correct?

A. Yes.

Q. And is this the state attorney's first
motion for fees that was filed on July 1st, 20207

A. ltis.
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Q. Did the initial 57.105 motion as filed set
forth any of the grounds for the motion?

A. No,itdidn't. Itjust said that they were
entitled to 57.105.

Q. So, after this point, did you -- did the

Post and Greenberg seek discovery from the clerk?

A. Yes.
Q. And this was in the litigation?
A. Yes.

Q. What discovery did you seek from, theclerk?

A. We wanted to know whetherognotjany --
well, first, whether the state attorney under
Mr. Krischer had asked for any of the materials that the
clerk had had, and, also,/Whether'the FBIl and U.S.
Attorney's Office had\asked'the clerk to provide such
materials. And the clerk indicated to us in response to
a request that.the clerk's office had done so, though
they were vague as to why and when.

Q.” And what -- did you serve
interrogatories --

A. Yes.

Q. --and document --

A. Requests, yes. We wanted to see a log of
the materials in the grand jury sealed -- that the clerk

had sealed. We hoped that there was a log indicating
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what was in there, not really specifically what was in
there, but by category, whether it was a transcript,
whether there were exhibits and/or whether there were

affidavits or whether there were deposition transcripts.

Whatever there was in there, we wanted to understand.

The clerk had responded that they don't
keep a log, so they couldn't tell us unless the seal was
broken what was in there.

Q. In August of 2020, the state attorney's
office filed a motion for summary judgmentsis that
correct?

A. Yes.

Q. And Exhibit 19, pleasen,Is this the state
attorney's motion for sumimary judgment that's on the
screen?

A. Yes,itis. Yes.

Q. Aad, in support of this motion for summary

judgment, digkMr. Aronberg file an affidavit in support?

A.” He did.
MS. WHETSTONE: If you could go to 18,
please.

BY MS. WHETSTONE:

Q. Andis 18 the State Attorney Dave
Aronberg's affidavit in support?

A. ltis.
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Q. At this point, after the affidavit had been
filed, had the state attorney responded to another one of
the reasons that he had been named as a necessary party
to the action?

A. No. They focused exclusively on possession
rather than their position protecting the grand jury's
secrecy issue which they had advocated for.

Q. Sodid the state attorney's affidavit and
motion for summary judgment address In re GrandJury
Proceedings or any of that -- any point in yodr letter
about his office being able to prevent thexclerk from
releasing grand jury materials?

A. No, they never resgonded to that.

Q. Was there still'ajfactual issue -- At this
time in August 2020£was there still a factual issue as
to whether the state attorney had physical possession of
copies of grand jury materials?

A Well, we knew at one point Mr. Krischer
obVieusly’had to have had such. We also had -- We were
of'the belief that there were communications, on very
strong grounds, between Mr. Krischer's office and
Mr. Dershowitz and other defense counsel, as well as the
FBI and U.S. Attorney leading up to and including the
indictment, the non-prosecution agreement, as well as the

sentencing report.
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We never received any such, and we knew
they were out there. Exactly who had them, where they
were, we weren't sure. We learned in hindsight that the
U.S. Attorney's Office had been provided with such by the
clerk's office. This is the Palm Beach County clerk's
office.

Q. Sofast forwarding a bit to October 2nd,
2020, did Greenberg and the Post -- sorry -- did the Post
file a response to the state attorney's first
place-marker 57.105 motion?

A.  Wedid.

Q. And if you could pull upExhibit-20.

A.  Which one is this exhibit?

Q. 20.
A. That's what Pthought. Okay.

Q. Isthisithe Rost's response, memorandum of
law of the plaintiff to the state attorney's --

A. Thatis correct.

Q. -- 57.105 sanction motion?

A. Yes. |drafted this, yes.

Q. Onpage 8 --

MS. WHETSTONE: Gerard, do you mind going

to page 8.

BY MS. WHETSTONE:

Q. Did you again raise the state attorney's
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ability to object to release of grand jury records?

A. Yes. Icited to In re Grand Jury
Proceedings again.

Q. Ifyou look at the screen, is that on page
87 Is that where you cited to?

A. Correct.

Q. And at this point, the state attorney still
had not responded to this reason he was named as a.party;
is that correct?

A. Yes.

Q. So then on October 14th, 2020,did the

state attorney file a reply to this response?

A. Yes.
MS. WHETSTONE: If’could you pull up
Exhibit 21.

BY MS. WHETSTONE:

Q. Isithis the state attorney's reply in
suppert of thefirst place-marker motion for fees?

A. 7 Yes, it's in response to their June 2020
motion for fees.

Q. Sothisis not a reply to the 57.105 motion
we're here on today, right?

A. That's correct.

Q. This is a reply to the original June

place-marker motion for fees, correct?
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A. Correct. What happened is the state

attorney never noticed the first motion they filed for
fees for a hearing, and they still haven't done that. So
it's never been noticed for hearing.
There was a little dispute between myself

and Mr. Wyler as to whether or not the fee motion that he
had filed in June should be heard first or their motion
for summary judgment should be heard first, and there was
a case management conference before Judge Hafele, and
Judge Hafele decided that the state attorneyicould decide
the order of when that would occur. So"hot knowing when
-- what hearing would go first, | filed a-response to
their fee motion that they fileddbackin’June, and that
was Exhibit 20, and thense responded in Exhibit 21.

Q. And I'll call your attention to pages 1
through 2 of Exhibit 21 and the state attorney's reply --

A. Yes.

Q. --and where it's highlighted on the
screen.

A. Yep, | see that.

Q. It says, "Nonetheless, the state attorney
has no objection and never has had any objection to the
clerk releasing the records sought by the plaintiff."

Was this the first time the state attorney

-- the state attorney stated his office would not object
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to the release of grand jury materials if ordered by the
Court?

A. Yes.

Q. So, after your reply -- sorry -- after your
response on October 2nd, then on October 14th, the state
attorney for the first time stated in a filing that he
had no objection to the production of Epstein grand jury
materials by the clerk?

A. That's accurate, yes.

Q. Was this a change from the statefattorney's
prior position about releasing grand jury matesials?

A. Absolutely.

Q. How would you describe,the change from the
initial -- from his initial regpense to the initial
complaint to this reply?

A. Initially they fulfilled why they were in
the case, which is they objected to the release of the
materials under 905.27, and now they were taking a
nettral position, and they were no longer advocating the
supremacy of 905.27 and its secrecy provisions as a bar
or prevention or preventive for the release of grand jury
materials. They were no longer taking that position.
They were no longer taking any position.

Q. What was your reaction to this change?

A.  Well, | was pleased.
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Q. Did you send a letter -- a settlement
letter on October 15th in response to this October 14th
position in the reply?

A. Yes. | did it pretty quickly after | saw

Q. The next day?

A. The next day. Well, | started writing it
on the 14th, but, yes, we sent it on the next day.

Q. Okay, and I'll pull up Exhibit 22.

s this your letter to Mr. Wyler with
regard to the reply?

A. Yes. Since they had changedto a neutral
position, | didn't see a point ja diseussing whether or
not they should remain inthe case, and that's what the
purpose of this was+

Q. And in it you say you were pleased about
them changing --

A. Yes, yes. Inthe second paragraph, | said
|/was, pleased to read that they -- the state attorney's
clear’and unequivocal statement in their response filed
yesterday that their office will not oppose the Post's
request for access to the Jeffrey Epstein grand jury
materials. | was pleased.

Q. Once the state attorney's office said that

it would no longer object to release of the grand jury
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materials by the clerk, what was ||} I s and

the Post's response?

A. We had a team meeting and ultimately
discussion with the Post as to whether or not the state
attorney should remain in the case. We had, for the
first time, Mr. Aronberg's affidavit. He had previously
stated that position, but for the first time in a
pleading or an affidavit filed in the case, he said he
clearly didn't have possession. And he's now taking.a
neutral position. Because of the change inposition that
this neutrality had now created, we had awery serious

discussion as to whether or not hesheuldremain in the

case because, remember, ong of the necessary party prongs

that | had mentioned preyiously was to give Mr. Aronberg
the opportunity as state’attorney to voice either his
objection to the release’or his neutrality or maybe his
support.

Now he decided to change from opposition to
neutrality;and, since that was the case, we determined
ultimately to drop him from the case, that there was no
-- he had exercised his option and made a decision, and
we were happy that he had done so.

Q. Was -- What date was the state attorney
dropped as a party to the action?
A. Itwas in October. Was it October 21st?
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Q. We'll pull up Exhibit 23.

A. Okay, I've got it in front of me. It was
October 21st, 2020.

Q. And is this Exhibit 23 the notice of
dropping the state attorney as a party?

A. Correct.

Q. After this, 19 days after this, did the
state attorney file an amended motion for fees under
57.105?

A. Hedid.

Q. s that the motion we're here"ontoday?

A. Correct. That's the onlyone that the
state attorney has noticed fordearing:

Q. We're pulling apyExhibit 25, and, once it's
up, I'd like you to confirm, is'this the amended motion
for sanctions that we're‘here on today?

A. Yes.

Q. Was this amended motion ever served on you
or'the Post anytime before it was filed?

A. No.

Q. Does the amended motion set forth new and
different BCs for the motion for sanctions than compared
to the first what they call place-marker motion?

A. Absolutely.

Q. What were some of those new arguments?
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A.  Well, ultimately the major new argument was

that he now had neutrality in the case. That was a
massive change in the position of the state attorney
which was not the situation back when they first made
their place-holder motion, and this is the words they
used back in June. This was a sea change as far as we
were concerned in the status of the case.

Q. And you told the state attorney that was
the basis for its joinder back in the beginning of the
case?

A. As anecessary party, yes. And; since they
were no longer advocating secrecy,and new had adopted
neutrality, that's why we dropged them from the case.

Q. And I'l move 40 What I'think is going to
be my last exhibit, the final judgment, which is
Exhibit 30.

A. Yes.

Q. Did the Post -- So did the Post file a
motien for summary judgment against the clerk --

A. Yes.

Q. --as to the declaratory relief claim?

A. Yes. They were the remaining party in the
case.

Q. And Judge Hafele heard argument on that

motion for summary judgment?
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A. He heard it for about two and a half hours,
yes.

Q. And was this the same declaratory judgment
count that had been asserted against the state attorney
that had been dismissed against him after he said he had
no objection to the clerk releasing documents?

A. ltwas Count 1. That was the same count
that we had against the state attorney and the clerk, and
that had been dropped against the state attorney atithe
time | argued the motion for summary judgment in front of
Judge Hafele in September of 2020 or August of 2020.

Q. And Judge Hafele entered)an order on a
motion for summary judgmentwhich became this final
judgment; is that right?

A. Correct.

Q. And going through it, on page 5, the Court
noted that the Post's position was -- Well, I'll ask you,
what was theyCourt's reaction in the final judgment to
the“presentations given by the Post?

A. Ultimately Judge Hafele determined that his
hands were -- while he recognized that the Court had
inherent authority and that inherent authority covered
the supervision of prosecutorial abuse of the grand jury
process, he felt constrained by the statute, which was

905.27. So he felt ultimately that he could not exercise
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inherent authority because of the limitations that he
thought 905.27 contained, though, without sounding too
egotistical, he was very effusive to the work that
Greenberg Traurig had done, as well as the work done by
the clerk's counsel.

Q. Sol'll draw attention to page 7. It says,
"The newspaper makes strong arguments to advance its moge
expansive construction of Section 905" --

A. Right.

Q. --"27 as part of furthering justice£. And
then page 11, it says, "The Court acknowledges the
newspaper's vibrant and sincere arguments."

Was that -- Was that comment with regard to
Count 1?7

A. Yes.

Q. And that's the count we're here on today?

A. Gerrect. That matteris on appeal. The
final judgmentis on appeal.

Q. Thank you. That was my next question.

A. Okay.

Q. Okay. Okay, one last question -- sorry --
two.

Did you have any discussions with the
editorial side of the Post having anything to do with the

decision to sue the state attorney?
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A. None. There was a firewall between the

legal arguments we were making here and whatever the Post
was writing both editorially and factually. | had
absolutely no conversations with the Post, nor did any
member of my team as to what they were going to write.
It's not my role to tell the paper what it wants to, or
not, write or not write, so the legal positions that we
adopted in this case were -- were the positions that we
as Greenberg Traurig and the paper came to the canclusion
of based upon the facts and the law.
As to what the Post may have wanted to

write or did write, | have zero inputdnte that, nor did
Mr. Grygiel, nor did Ms. Boyajian. “hdidn't even know
what was going to be printed until'| read it in the
paper, so | did not kmow-one'word they were going to put
in the paper.

Q. lkast question. Did suing the state
attorney in this case have anything to do with a personal
vendetta’against the state attorney?

A. Well, | voted for Mr. Aronberg. No.

Q. Sono?

A. We have a mutual friend. So | have no
animus against him at all. I'm not happy he has me
sitting up here, to be honest with you, but, you know, |

understand why he has me up here. | getthat. He's not
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happy being associated with Mr. Epstein. The man was
reprobate. He was one of the lowest forms of humanity.
So even having my name in an article, even if I'm not
accused of something, | can understand why he's not happy
about it.
But I don't -- we didn't do this out of
animus or lack of preparation. This was a sober decision
against someone in their official capacity. 1'm sorry
that he feels personally offended by this, but we took
great pains to make sure that there were nof@llegations
in the amended complaint and the complaint accusing him
of anything or of any wrongdoing of any kind because
that's just not the case that we have,in front of us.
MS. WHETSTONE: Thank you, Mr. Mendelsohn.
Sorry, wewent a little long.
THE COURT:” No, it's okay.
Are.you going to finish in the next 10
minutes?
MR. WYLER: No, Your Honor. That's
iImpossible for me.
THE COURT: So then we're not going to get
started.
MR. WYLER: | don't think it would be
worthwhile for me to start and then stop in 10

minutes. It's going to take me at least
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30 minutes, probably more like 45.

THE COURT: Okay, so, you know, from Amelia
Island to here is five hours?

MR. WYLER: Yes, sir.

THE COURT: You're almost in Georgia.

MR. WYLER: Exactly. Your Honor, | will be
here whenever you need me to be here. I'll make
it happen.

THE COURT: Thursday or Friday?

MR. WYLER: Honestly --

THE COURT: How about ThUxsday?

MR. WYLER: -- how abautThursday? Yeah,
Thursday would be better.

THE COURT: QkKay, all'right, we'll come
back in Thursday«

MR. MENDELSOHN: In the afternoon, Your
Honor?

dJHE COURT: Come back Thursday, probably
1700 p.m. Give me one minute.

(Brief interruption.)

THE COURT: All right, so the only thing
left is cross examination, redirect, and then are
the parties going to write closing arguments?

MS. WHETSTONE: If Your Honor would prefer
it, we'd be fine with that.

Page 138

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 06, 2022

1
2
3
4
3)
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE COURT: | prefer closing arguments that
are written. | think things are more coherent.

You know, | think the logic is tighter. If the
parties don't mind writing closing arguments, |
would prefer that.

Okay, do you want to bring your closing
argument? | mean, | can anticipate you probably
know what you're going to argue.

MS. WHETSTONE: If we could finish the
direct -- the redirect and just make sure we have
the testimony, that we will have thé\transcript
and add it into the closings ordmakejsure that we
have -- What do you think?

MR. WYLER: Ygut Honor, it's going to be
really hard for meftodrive back, and then hand
write it and then drive back down here again.

THE €OURT: Why don't we do this: Cross
examination, redirect. You'll give me a closing
argument, and you can supplement your closing
arguments in writing. If I need to have an
additional hearing, we can do that via Zoom since
the evidence and presentation will have concluded.

MS. WHETSTONE: Sounds good.

THE COURT: Sound good?

MR. WYLER: Sounds good, yes.
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THE COURT: All right, so we'll come back
Thursday, 1:00 p.m.

THE WITNESS: Am | excused, Your Honor,
from the stand?

THE COURT: Yes.

THE WITNESS: Thank you.

THE COURT: | know we have guests. You
know, the Wall Street Journal will write
reprobate. It's a big word. It's a big word.

All right, anything else?

Have a great day, everybody. “We're in
recess.

(The hearing adjournéd at4:53 p.m.)
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1 Thereupon,

2 the following proceedings began at 1:06 p.m.:

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE COURT: All right, please be seated.

All right, announce your presence.

MS. WHETSTONE: Good afternoon, Your Honor,
Lauren Whetstone, and with me, Mark Bddéau, Gerard
Buitrago and paralegal, Jennifer Themson, on
behalf of Greenberg Traurig, onfbehalf of CA
Florida Holdings, the publisher of the Palm Beach
Post, the plaintiff, and our witness, Stephen
Mendelsohn.

MR. WYLER:4, Good afternoon, Your Honor,
Douglas Wylex with’the law firm Jacobs, Scholz &
Wyler heré on behalf of the State Attorney, Dave
Aronbetg), défendant.

THE COURT: All right, so we left off with
eross examination? Is that where we are?

MS. WHETSTONE: Yes, Your Honor.

MR. WYLER: Yes, sir.

THE COURT: Madam Clerk, please swear in
the witness.

Sir?

THE WITNESS: Oh, I've been sworn in
before.

THE CLERK: Do you solemnly swear or affirm
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that the evidence that you're about to give will

be the truth, the whole truth and nothing but the
truth?
THE WITNESS: I do.
Thereupon,
STEPHEN MENDELSOHN, ESQ.,
having been duly sworn by the Clerk of the\Court,
responded and testified as follows:
CROSS EXAMINATION

BY MR. WYLER:

Q. Good afternoon\Mr) Mendelsohn.
A. Good afternoen,yMr. Wyler.
Q. So I'm{going to start off with this: 1Isn't

it true that part”of the exhibits that we've all agreed
on that are hére~and part of evidence are some of the
portions ofi our settlement negotiations?

A. There is one letter, yes.

Q. Okay. And isn't it true you and I talked
sayveral times regarding settlement?

A. Sure.

Q. And isn't it also true that, during the
pendency of our settlement negotiations, Mr. Aronberg was
contacted by the same reporter that the SAO had
previously prosecuted for illegal substances?

MS. WHETSTONE: Objection, Your Honor, no

www.phippsreporting.com
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1 foundation.
2 MR. WYLER: That's fine.
3 THE COURT: All right.
4 BY MR. WYLER:
5 Q. Isn't it true, though, that Mr. Aronberg

6 and Mike Edmondson contacted you to complain<about an

7 article that was being written about him?

8 A. No, no. I've never spoken to Edmondson

9 that I remember.
10 Q. Well, okay. Thatlls fine. But you did
11 speak with Mr. Aronberg, right?
12 A. No. I domltrrecall speaking to anyone on
13 this matter, unless Ke was’on the phone with you. Other
14 than that, no.
15 Q. Okay, well, then part of when we spoke, and
16 maybe you didn')t’ know, Mr. Aronberg and Mike Edmondson
17 were omnwthe phone with us, but isn't it true that there
18 wasg/a time, when you and I spoke in settlement
19 negotiations, that you offered to hold an article pending

20 \ outr settlement negotiations?

21 MS. WHETSTONE: Objection, Your Honor,
22 settlement discussion.

23 MR. WYLER: They opened the door to
24 settlement negotiations by putting it into
25 evidence.
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1 THE COURT: What exhibit are you talking

2 about?

3 MR. WYLER: I don't actually have an

4 exhibit that is part of evidence, but I do have an

5 exhibit that is not part of evidence that I will

6 offer to the Court.

7 THE COURT: That is good thenn/ Objection

8 is sustained.

9 A. That is absolutely untxue.

10 BY MR. WYLER:

11 Q. So you're saying/that never happened?

12 A. No. Mr. Agonbe¥rg, through you, suggested

13 that in the settlemert, that the paper would write a

14 favorable article/about’ him if we were able to settle.
15 You suggested4that,.” I didn't make a comment one way or
16  the other, but I"absolutely advised my client of it.

17 I don't make editorial decisions for the
18 papér, so I have no authority to make such.

19 Q. So you're saying there was never a

20 N\ _eonversation between you and I where we discussed

21y Mr. Aronberg creating a comment to go into the newspaper
22 as part of those settlement negotiations where you wanted
23 us to drop our 57.105 demand and you offered to get an
24 article held while we determined whether we would do

25 that?
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MS. WHETSTONE: Objection, Your Honor,

compound, compound.

THE COURT: Sustained as compound.

BY MR. WYLER:
Q. All right, I'll move on.

So, in your direct examination<the other
day, isn't it true that you stated that you _devoted
hundreds of hours to the research and,development of
bringing this lawsuit?

A. Yes.
Q. Okay. And so, %nh all of that research, you
extensively put time inte looking into Chapter 905.27

before you brought this action?

A. Yeg, J)sir:
Q. And, prior to Judge Marx's June 8th order
on the motion to dismiss Count 2 -- Let me scratch that.

Isn't it also true that your client's
complaint alleged against -- that my client was in
possession or control of the documents that are in this
action, the subject of this actiomn?

A. I'm sorry, can --

Q. I'll repeat it. 1Isn't it true that your
client's complaints alleged that my client and/or his
office is in, quote, possession and/or control of the

documents that are subject of this action?

www.phippsreporting.com
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1 A. Are you reading from the amended complaint?
2 Q. That is found at page 117, Bates stamp

3  number 117, paragraph 3 of the first amended complaint.

4 I'll be happy to show it to you.

5 A. Well, if you'll just let me know where in

6 the amended complaint it is, what paragraph.

7 Q. Paragraph 3.

8 THE COURT: What's the Bates jstamp?

9 MR. WYLER: 117, Your ‘Hongr.
10 A. Yes, sir, that's4part of what I said in

11 paragraph 3.

12 BY MR. WYLER:

13 Q. But thére was an allegation that my client
14 is in possession and/or control of the documents?

15 A. In~h1s official capacity as his office is
16 in possession and/or control of documents that are the
17 subjectwef this action. And in the prior sentence, I
18 queted Fkorida Statute 27.03 which provides for the

19 abtorrniey -- excuse me -- the state attorney to have

20 awthority over grand jury proceedings in the state of
21 Florida.

22 Q. Okay. Isn't it also true in the first

23  amended complaint that your client admitted that it is
24 not -- it is not seeking these materials in connection

25 with either a civil or criminal case and, therefore,
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sought unlimited access to the requested materials under

905.277?

A. Again, that's a compound question. I'm not
sure which one goes first.

Q. Isn't it -- If you would look at Bates
stamp page 135.

A. I don't have the Bates stamps,in front of
me. All I have is the exhibits, sir.

Q. Okay. They should be ‘on there, in the

bottom left corner.

A. Which one is i8&2

Q. 135.

A. Okay. £I'm\sorry, what is your question,
sir?

Q. Didn"t you admit on that page that you are

not seeking these requested materials in connection with

either ‘ancivil or criminal case?

K. A pending -- Right, that is correct.
Q. Okay.
A. The Post was not seeking these documents in

a pending criminal or civil case involving the Post.
That is correct.

Q. Thank you. And did you also seek unlimited
access to those requested materials for that reason?

A. No, that's not accurate.
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Q. If you look -- Would you look at Bates --

at that Bates stamp I just provided you?

A. Yes.

Q. I believe it's on here.

A. Are you looking at 135 --

Q. Uh-huh.

A. -- on Exhibit 9? Yes, I'm leoking at that,

sir.

Q. Okay, and if you would),look at
paragraph 70.

A. Sure.

Q. And then, doryou see -- one, two, three --
the fourth line down¢ in\the sentence that starts with,
"Because..."

A. Ye's.

Q. Okay. It says, "Because the Palm Beach
Post ispnot seeking these materials in connection with
either a)civil or criminal case, it seeks a declaration
that the scope of its use of the disclosed materials is
not limited."

A. Right, not limited to a civil or criminal
case, but that the Post had the right under section (c)
of 905.27 in furtherance of justice. We were always
seeking an in-camera inspection of the documents by the

Court prior to any release to the Post.
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Q. Did that argument succeed in your claim
against the clerk?

A. Which one?

Q. That you had no connection with the civil
or criminal case and to get unlimited -- to get unlimited
access.

A. Well, again, we weren't seekKing unlimited

access. As I just mentioned, we were,always seeking an
in-camera inspection by the Court prior,/to release to us.
So we were not seeking unlimited access, nor immediate
access to the documents.

Q. You weren't - Kll right, we're going to
move on.

Isn™t it ‘true that the other day you
testified that you 'sued my client because you needed him
not to object to your request for these materials?

A. I needed him not to object? No. I gave
him the opportunity to do actually three things. One 1is
toysupport our request; two, they could have taken a
nelitral position; or, three, they could have objected.

Initially, the state attorney's office took
the position to object, and as I think I testified, they
eventually changed the position in October of 2020 to
neutrality.

Q. And you believe that's a proper basis for
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filing this lawsuit against my client?

A.
I'm not clear

Q.

A

Q

A.

Q

A.

That they adopted a neutrality position?

what you're asking me.

Oh, no, that you needed him not to object.

That I needed him not to object? No --

Unless you wanted --

I'm sorry, did I step on yoUp,sir?

No, you're fine.

No.

That I needed himynot to object? No,

I gave the state attorney's off@ice the option to make, in

their discretion, to make thedegision as to what they

wanted to do vis-a-vis gkxand Jjury secrecy. And as I

stated -- You know, Af yeu look at the paragraph you

quoted before, that's paragraph 3 of the first amended

complaint, I @ite tO6 Florida Statute 27.03, which gives

the state attoyney the authority over grand juries, and

if you Weok at the cases cited under 27.03, there are a

number of them which say that the state attorney has

vexy, very broad powers in the conduct of a grand jury,

SO --
Qo
A.

Q.

Thank you, Mr. Mendelsohn. Let's move on.

Okay.

In your long practice as an attorney, is it

your understanding that clear, unambiguous statutory

language has to be enforced as written?
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A. Well, there are circumstances where the

courts have implied causes of action. That's the famous
United States Supreme Court case of Cort v. Ash where the
Court said that, even if Congress did not specifically
authorize a cause of action, that, in certain
circumstances, if Congress did not bar such,&£you could
have an implied cause of action. That comeg also for

Section 10 (b) (5) of the securities laws.

Q. Okay, but --
A. And Florida has that,) too.
Q. All right. But,/ in  your research, you

stated that you went through 905.27, right?

A. Exactly, ves-.

Q. Okay. And you came across this language,
right? I'm going to6 read this to you: "When such
disclosure (is ordered by a Court pursuant to
subsectidon (1) for use in a civil case, it may be
digClosed to all parties to the case and to their
attorneys and by the latter to their legal associates and
employees; however, the grand jury testimony afforded
such persons by the Court can only be used in the defense
or prosecution of the civil or criminal case and for no
other purpose whatsoever."

You came across that language when you were

doing the research, right?
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A. Absolutely.

Q. And do you recall my client asserting that
as a defense from the beginning, from our first
interaction, first legal filing in this?

A. Yes, you made a motion to dismiss arguing
that the Post did not --

Q. We'll take a yes. It was a'yes or no.

A. Well, you asked me if youx client did that,

and I was answering it. So the answer 7-

Q. I'll take it as aiyes or no.
A. May I finish mpwanswer without
interruption?

The angwerf\is, yes, you made a motion to
dismiss under 905.27 and asserted that the materials
could only be4uged in a civil or criminal case. Of
course, we [disputed that because of (c), which is the
furtherance of justice language.

Q. And did that -- did that argument -- was
this argument successful in your action against the
elerk?

A. It was never addressed by the Court.

Q. So you're telling me that Judge Hafele
never brought up 57 -- or, 905.27 in his final judgment?

A. No. I'm suggesting the way you

characterize it was not the way Judge Hafele decided.
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in his final judgment, said that he felt

constrained by the statute vis-a-vis his inherent

authority as a judge.

While he wanted as a judge to exercise his

inherent authority to allow for disclosure, he felt that

the statute constrained him in doing so because it did

not expressly so state that it could be used outside of

the civil or criminal case. That's what I jbelieve Judge

Hafele said.

Q.

front of you?

0 ?’ 0 ED

to advanece --
Q.
A.

Q.

Do you have a copy of the final judgment in

Yes. What{exhibit is it?

It's tab 30.

Okayy Okay.

All vright, tab -- or, Bates 1477.

Sure. The newspaper makes strong arguments

No. No, sir. No, sir.
I'm sorry.

No, sir. Let me redirect -- Let me direct

you to the first paragraph here under Emphasis Added? Do

you see it says, "Reading subsection (1) (c)..."?

A.

Q.

Right.

Could you read that until the cite for the

amended complaint, please?
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A. Right. "Reading subsection (1) (c),

furthering justice," which is in quotes and parentheses,
"in tandem with section (2), it is evident that the
phrase, quote, furthering justice, end quote, is to be
interpreted in the context of seeking disclosure of the
grand jury materials for use in a pending criminal or
civil case."

Q. Keep going.

A. Yep. "The newspaper aGknowledges that it
is not seeking the disclosure of, such materials for such
purpose. Instead"

That's it.4, Thank you, Mr. Mendelsohn.

A. But itXs not 'the --

Q. Mr ./ Mendelsohn --

THE STENOGRAPHER: I'm sorry, I can't take
thils.

THE COURT: Gentleman, gentleman, we're
here for trial, and you're being cross-examined --

THE WITNESS: Your Honor, maybe, for the
rule of completeness, I would like to be able to
read the entire sentence.

THE COURT: So right now you're testifying.

It's your witness. What's your next
inquiry?

MR. WYLER: Thank you, Your Honor. May I
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continue with this final judgment, Your Honor?

BY MR. WYLER:

Q. I would like you, Mr. Mendelsohn, to flip
to page 1479 of that same final judgment. At the very
top of that page, could you read that first sentence for
me, too -- for me?

A. "Subsection (2) clearly limits
Section 925.27's (sic) scope as to the 'instances in which
grand jury testimony or materials need o be disclosed
for use in a criminal or civilA4gase."

Q. And then -- You,can keep going.

A. "Section f2)»provides that, once grand jury
testimony is discloséd in the course of a court
proceeding, it ig”then’open to unlimited dissemination.
Before that oécurs,”the Court must determine that one of
the three needs prescribed in section (1) is present in a
criminadsor civil case that requires disclosure. There's
nothing in Section 905.27 that gives the Court carte
blanche, " which he has italics, "authority to release
grand jury materials in any situation that might bear
some relationship to, quote, furthering justice, end
quote, in its broadest sense."

Q. Thank you. All right, so moving on from
905.27, in your extensive research of this case, did you

also come across Chapter 905.17?
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A. Sure.

Q. Okay, and let me provide that to you, sir.
MR. WYLER: This is tab 32 of the -- or, 33

of the Authorities, Your Honor, tab 33.

BY MR. WYLER:

Q. Do you have it, Mr. Mendelsohn4,.or would

you like me to provide it?

A. It's the amended and supplemental affidavit

of attorneys' fees and costs?

Q. You don't have the Authorities binder?
A. No, I don't hawe’ the Authorities binder.
MR. WYLER:6, May»'I approach?

THE COURT :%. Yes.

BY MR. WYLER:

Q. Here's a copy of 905.17.
A. Yes, I'm familiar with this provision.
Q. Great, okay. And then the very last

sentence)of that first paragraph, it starts with, "The

notes, records and transcriptions..." Would you please

read that for the Court?

A. I'm not sure where you're directing me,
sir.

Q. Let me approach again and show you here.
I'm sorry, I didn't have this highlighted for you.

Right here, very last sentence of that
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first paragraph starts with, "The notes..."
A. Yes.
Q. Will you please read that for the Court?
A. Sure. "The notes, records and

transcriptions are confidential and exempt from the
provisions of Section 119.07 subdivision (1)<£and
Section 24 (a), Article 1 of the State ConsStitution, and
shall be released by the clerk only upon request by a
grand jury for use by the grand juryyor/on order of the
Court pursuant to 905.27."

Q. Thank you, Mr:.“Mendelsohn. And do you
recall my client assertimg this as a defense to your
claim as well?

A. Yeg, yes:

Q. And isn't it true that your client and your
firm and you yourself have been made aware several times
that Mre.,Aronberg and his office have no ability to
comply with your declaratory relief claim because they
have no possession, custody or control of those requested
grand jury materials?

A. I'm aware that's your argument.

Q. You're aware that we've made that argument
to you several times, are you?

A. Yes, you made a motion to dismiss and a

motion for summary judgment.
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Q. And did we also put that argument in our
57.105 demand?
A. Yes.
Q. Okay. And isn't it true that you and your

client have admitted that the clerk is the only one in

possession and control of those requested grand jury

materials?
A. I don't believe so.
Q. All right. If I couldydirect the Court and

you, Mr. Mendelsohn, to tab 20,(and it's Bates stamped

262.

A. 262? Yes A Sir.

Q. And thén the’ second paragraph starts with,
"Also..." Can yol)just read -- Can you just read that

first sentenceé, for me? Or I'll just read it here. It
says, Also,. the clerk, who admittedly has both possession
and contxol of the Epstein grand jury materials, has not
folklowed)the state attorney's lead in seeking sanction of
the Palm Beach Post.
It says that in there, correct?
A. Well, you didn't read it verbatim, but
essentially that's what it says, yes.
It also says the clerk's decision --
Q. I didn't ask you what else it says.

A. I know, because it doesn't help you.
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Q. But I didn't ask you that.

THE COURT: Gentleman, so this is the
second time, okay?
MR. WYLER: Thank you, Your Honor.
THE COURT: Let's maintain a little
civility.
BY MR. WYLER:
Q. Mr. Mendelsohn, in your,extensive
involvement in this case, how did you contribute to the

June 3rd, 2020, motion to dismifss hearing?

A. How did I?
Q. Yeah, or did you?
A. I didndt axgue the motion, but certainly,

as part of the gxOup, we had discussions as to how we
thought it sheuld b€ argued, the potential arguments from

the state attoyney's office and what we thought would

occur.

Q. Did you attend via Zoom or --

A. Yes --

Q. Okay.

A. -- I did.

Q. And have you ever read the transcript of
it?

A. Some time ago, yes.

Q. Okay, so then you were aware of Judge
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Marx's statements, the ones that I read onto the record

in my opening statement regarding the impossibility of
performance for the records that you requested?

A. I know she said that, yes.

Q. Okay. Did you agree with Judge Marx's
statements as to an impossibility of Mr. Aromberg being
able to comply?

A. I took her statements ag ‘complete dicta
since they were not before her as a ‘guegtion on the
motion to dismiss. I did not kfiow what personal
knowledge she had of what theystate attorney's possession
or nonpossession was. 8@ I did not credit it as being
anything but a dictadstatement from her.

Q. So«you or your firm, no one objected to
those statements*then, correct?

A. There wasn't -- I'm not sure what you're
referring to.

Q. Was there any objections made to any of
those statements made -- objections or appeals made as to
those statements made on the record in that hearing?

A. I don't follow, because you don't make
objections to a judge's comments.

Q. Well, through an appeal, you would. Did
you file an appeal as to that motion to dismiss?

A. No. It wasn't necessary.
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Q. Okay. Would you please flip to our Joint
Exhibit Number 147?
A. Sure.
Q. It's also found at Bates stamp 232.
A. Yes, sir.
Q. Okay, do you -- do you recognize \this as a

copy of my client's 57.105 demand letter and a copy of

the email when it was sent to you?

A. Yes, I do.

Q. And what day was4it sent to you?

A June 8th --

Q. Okay.

A -- of 2020%

Q Thahk you. And then, if you flip to the --

past the letter, that's Bates stamp 235.

A. Yes, sir.

Q. Do you -- Do you recognize this as the
motion for attorneys' fees that was sent along with that
motion to -- or, with that 57.105 demand?

A. Well, it wasn't a motion. It was an
unsigned proposed motion that you were suggesting would
be filed if we did not act within the 21-day safe harbor
under 57.105.

Q. That's right. And that -- Do you know when

this motion for attorneys' fees was actually filed?
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July, the beginning of July of 2020, I

If I told you July 1, 2020, does that sound

correct to you?

A.

Q.

Yes, it does.

Okay. And is that more than 21, days after

June 8th, 20207

A.
Q.
A.

Q.

Yes.
It's 23 days beyond, my math.
I have no reason4to doubt that.

If you look at™*- I'quoted in our -- In the

57.105 demand, you'll see a quote of the Chapter 57.105

subsection (1).

A.

Q.
letter, still
A.

Q
A.
Q
A

Q.

What jare 'you referring to now?

Do you see in my -- the 57.105 demand
Exhibit 147

The demand letter that's Exhibit 167?
No, no, no. Still on 14.

14.

Bates stamp 233.

2337 Yes.

Okay. Do you see where the 57.105

statute's quoted there in the middle of the page?

A.

Q.

Yes.

Can you tell me anywhere in there there's a
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good faith element?

A. No, because you didn't quote the good faith
element of the statute.

Q. In subsection (1), is there a good faith
element?

A. I believe there is a good faith.element
that wraps around the entire proceeding of%57.105.

Q. Okay, but in subsection,l, itself, is there
a good faith element in that subsection?

A. No, but there's am additional good faith

provision in 57.105 that yousdidn't cite to in this
letter.

Q. Okay. £Nowj, are you referring to 57.105
subsection 4? I/ Can show you the statute.

A. Let mé just check here. I'm looking at my
letter of June )23rd. ©57.105(3) (a), that's what I was
referring to.

Q. Okay. All right. And, now, we talked
about’this before. Can you -- 57.105(3) (a), can you read
subsection (a) for the Court?

A. I don't have 57.105. I have my letter
which --

I can hand it to you.

A. Sure.

Q. Yeah, absolutely.
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A. Thank you.
Q. You're welcome. 3(a) is right there.
A. "Notwithstanding subsections (1) and (2),

monetary sanctions may not be awarded; (a), under
paragraph (1) (b) if the Court determines that the claim
or defense was initially presented to the Codxt as a good
faith argument for the extension, modification or
reversal of existing law or the establighment of new law
as it is applied -- as it applied toythe material facts
for the reasonable expectation4ef success; (b), under
section" -- excuse me -- "under paragraph (1) (a) or
paragraph (1) (b) againstf{arloOsing party's attorney, if he
or she has acted in _goodyfaith based upon the
representations @fthis’/or her client as to the existence

of material fdacts; "(c), under" --

Q. I Jjust -- I just needed you to read (a).
Thank you.

K. Oh, I wasn't sure.

Q. So under (3) (a), does that apply to

subsection (1) (a) of the statute, or does it only say
(1) (b) there?
A. No, if you look at (3) (a) -- if you look at
(3) (b), it says, under paragraph (1) (a) or
paragraph (1) (b) against a losing party's attorney if he

or she has acted in good faith.
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1 You're seeking fees against myself and --

2 Q. No, no.

3 A. -- and Greenberg attorneys, so I read that

4  as being applicable.

5 Q. Mr. Mendelsohn, you're skipping down to --

6 That's not what I asked you. 57.105(3) (a), .does that

7 apply to 57.105(1) (a)? Does it say it in“the statute?

8 MS. WHETSTONE: Objection, calls for a

9 legal conclusion.
10 MR. WYLER: No, ¥m just asking him to read
11 it.
12 A. It doesn'tfsay 1) (a) under (3) (a), but I

13 don't remember the cdse %aw as to whether or not, when
14 you're suing both”the client and the lawyer under 57.105,
15 that both of fhem can't make the argument of good faith.
16 BY MR. WYLER:

17 Q. But correct me if I'm wrong, it did say,

18 undeéer paragraph (1) (b), if the Court determines that the
19 claim or defense was initially presented to the Court as

20 N\ a-good faith argument?

21 A. (1) (b) has good faith in it as well, yes.
22 Q. It doesn't say (1) (a) in there, does it?
23 A. I'm confused now as to what you're asking

24 me. No offense.

25 Q. Mr. Mendelsohn, that's okay. I'll move on
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1 from that. I believe the Court understands what I'm

2 saying.

3 So back to that 57.105 demand letter.

4 Isn't it true in that demand letter that we asserted that
5 your client's declaratory relief claim is not supported

6 by the material facts to establish it?

7 A. That's what you say, yes.

8 Q. Okay, we made that assertion, yes?

9 A. That's what the state "attorney asserted.
10 Q. Yes, sir, okay. 4And, in making that

11 assertion, didn't he say thatymeither him or his office
12 has custody or control of those records and that's it's
13 impossible for him t¢ provide them? He made that known
14 to you in that letter?

15 A. That s what he said, yes.

16 Q. Okay. Didn't that letter also say that

17 your cléent's declaratory relief claim is unsupported by
18 the  application of the law to those facts?

19 A. Well, in a conclusory way, yes, but not in
20 \ any specifics as to why we were wrong.

21 Q. Well, then maybe you should keep looking at
22 that because, if you flip to the second page of that

23 57.105 demand letter, do you see Section 905.27(2) quoted
24 as the reason for that assertion?

25 A. Yes, but if you recall, there was more --
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Q. Thank you.

A. -- there was more than one argument you
were making and more than one argument we were making.

Q. A review of this letter makes crystal clear
-- I'm sorry. All right. Okay, let's go to tab number
16.

A. Yes.

Q. Do you recognize this asg the |letter where
you rejected our 57.105 demand?

A. Yes.

Q. Can I direct _you to’ the very last paragraph
of that letter?

A. "For tHeseNreasons, we decline" --

Q. No, 8ir.’ No, sir. 1I'll point you. The
very last paragraph”of this letter, it starts with, "Also
assuming..."

A. That's actually --

Q. Oh, no, I'm sorry, on the second page. I
didn't need that one.

A. That's actually the penultimate --

Q. Then we'll start with the penultimate
paragraph on 245 --

A. Right, I see that, yes. It starts, "Also
assuming..."

Q. First sentence, please.
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A. "Also assuming the state attorney does not

have physical possession of the grand jury materials,
there is nothing in Florida law that prohibits the state
attorney from requesting the clerk provide copies to the
state attorney."
Do you want me to keep reading2

Q. No, sir. Thank you. But I"would like to
redirect your attention, again, back to, 905.17 and that
statement that you read earlier. 1It)says, "The notes,
records and transcriptions are<confidential and exempt
from the provisions of Sectiom” 119.07 (1) and
Section 24 (a) Article l4f) the State Constitution and
shall be released by{the\clerk only on request by a grand
jury for use by the grand jury or on order of the Court

pursuant to Section”905.27."

A. Right, I'm familiar with that.
Q. Okay.
K. And that section refers to the clerk, not

toythe state attorney.

Q. Thank you. Exactly. Thank you.

A. So there's nothing to prohibit the state
attorney in this statute from asking the clerk for these
materials.

Q. All right, isn't there a big difference

between getting access from the clerk for materials and
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disclosing the materials? 1Isn't there a difference

between that?

A. I don't understand what you're asking.

Q. I'll ask you again. Isn't there a
difference between accessing the materials and being able

to disclose the materials?

A. Once the clerk provides --
Q. No, no, no. It's a yes,or no question.
A. Then I don't understand what you're asking

me, to be honest with you.

Q. Is there -- Is“there a difference between
saying, Hey, may I please have these records, versus
saying, Here you go,{here's these records, Newspaper?

A. Well) what you're -- what you're asking me
is a twofold duestion.

Q. I asked you one question. Is there a
difference between access and disclosure?

k. No. Once you access something, it's
digclosed. I don't understand what you're asking me,
$+r, I honestly don't.

Q. Mr. Mendelsohn, I'm sorry, and I do not
want to have -- I do not want to make the Court angry,
but we've got to stop talking over each other. I'm
asking you a simple question.

You stated here that Mr. Aronberg could get
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access to these records through the Court -- through the
clerk, correct?

A. He could ask the clerk for them, and I

didn't -- and I argued that there was nothing in the
statute prohibiting him from asking the clerk for the
clerk to give his office these documents, yes,\sir.

Q. Okay, sure. Okay, thank you%. And so let's
just say that happened.

A. Okay.

Q. The clerk gives <= Mr. Aronberg asks the
clerk for the records and theytclerk gives them to him.

A. Okay.

Q. That'sd{noth\what you asked for in your

lawsuit, is it?

A. Yes, 0f course it 1is.
Q. Mr. Mendelsohn, did you not -- does not
your complaint request the complete -- the disclosure of

theSe records from my client?
A. But --
Q. You asked -- Did you ask in your lawsuit

for my client to hand these records over?

A. No, no.
Q. No? Okay.
A. No, because we had asked for the records to

be examined by the Court in camera before they were ever
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to be disclosed to the public. 1In fact, we stated in the

amended complaint that the Court should review such
documents and redact anything that would identify
witnesses or potential witnesses or those who were not
charged with a crime.

So it's inaccurate for you to .suggest that
the paper just wanted it handed to them. “That was never
the case.

Q. Okay. Let's look backjat /your complaint.
It's tab number 9. We're goingito look at Bates stamp

136, and we're going to look“at your wherefore clause.

A. Tab 9, youfsay?

Q. Yes.

A. 1367

Q. Ye's.

A. I see it.

Q. Okay.

K. "Wherefore, the Post -- the Palm Beach Post

régpectfully requests that the Court determine the rights
and obligations of the parties by declaring that,
pursuant to Florida Statute Section 905.27(1) (c) and the
Court's inherent authority, the Palm Beach Post may gain
access to the testimony, minutes and other evidence
presented in 2006 to the Palm Beach County grand jury and

use those materials for the purpose of informing the
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1  public.®

2 Q. Okay, thank you. And so in there it says

3 that you're asking for the Palm Beach Post to gain access
4 to the testimony; is that correct?

5 A. Yes, after the Court examined them in

6 camera.

7 Q. How else would you gain access to testimony

8 unless it was disclosed to you?

9 A. I'm --
10 Q. You would not.
11 A. I'm not following what you're asking me,

12 I'm really not.

13 Q. Would you please look at tab J17.

14 A. DayeJAronberg's motion for attorneys' fees?
15 Q. Uh~huh.

16 A. Okay.

17 Q. It's at Bates stamp 247.

18 k. Right. This is the one you made on July 1,
19 2020.

20 Q. Correct. And we went through that.

21 Before, you said that was filed at least 21 days after

22 you received the 57.105 demand, correct?

23 A. Well, you said it was 23, and I agreed with
24 you.
25 Q. And I said at least 21 days.
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A. Right.

Q. Thank you. So, if I give you this -- Let
me give you this 57.105 statute again and ask you to look

at subsection (4) for me.

A. Okay.

Q. And if could you read that to .the Court.
Thank you.

A. "A motion by a party seeking sanctions

under this section must be served but mdy not be filed
with or presented to the Court4unless, within 21 days
after service of the motion; “he)challenged paper, claim,
defense, contention, allegatilon or denial is not
withdrawn or appropriately’ corrected."

Q. Thahk you. And you and your client did not
withdraw the ¢laim for declaratory relief within that
21 days after being served, correct?

A. Yes.

Q. All right. And then let me have you look
atytab number -- or, our Exhibit Number 23.

A. Plaintiff -- Yes, the notice of dropping
State Attorney Dave Aronberg on October 21st, 2020, that
is the one you want me to look at?

Q. Yes, that's right. Yep. And that's the
date it was filed, October 21, 2020; is that what you

said?
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Yes.

Okay. And is that filing date more than

21 days beyond when you were served with the 57.1057?

A
Q
A.
Q

A.

You're confusing a lot of things there.
No, I'm not. I asked you a question.

I cannot answer that questiong.l can't --
Okay.

-- because it's making,a,number of

assumptions that are inaccurate.

Q.
When were you

A.

Q.
57.105 demand.

A.

Q.

did.

demand.

» oo

Q.

No, no, no. That was one simple question.
served with the/57.105 demand?
Which one®

No, n@, no.  You were only served with one

That’s correct.
Okay. I'm just asking which one.

Right. I wanted you to pin down what you

Okay, you were served with one 57.105

Right.
What day was that?
The letter was June 8th, 2020.

Okay. And this -- And that gave you

21 days from that date to change your position; is that
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1 correct?

2 A. The statute gave me that, yes.

3 Q. Okay. And then when did you actually

4 change your position and drop Mr. Aronberg?

5 A. We dropped Mr. Aronberg -- When you say

6 changed position, I don't know what you're reéferring to.
7  We dropped Mr. Aronberg as a defendant in“this case on
8 October 21, 2020.
9 Q. Okay, and October 21, 2020, is more than
10 21 days after June 8th, 2020, right?
11 A. Yes.
12 Q. Okay. So+4then that fits with the statutory
13 language then, correc¢t, of what that 2l1-day -- it gives
14 you 21 days to withdraw, and you didn't withdraw within
15 21 days, correéct?  'The statute, 57.105 subsection (4),
16 gives you 21 days to withdraw the alleged --
17 A. You are confusing a number of things that
18 are  happening, so I cannot answer that question. You're
19 assuming certain things that are not accurate, so I
20 ¢ahnot answer your question in the manner you put it to
21 me.
22 Q. Mr. Mendelsohn, it's very simple. I'm just
23 trying to establish that that -- that you filed your drop
24 cure -- you dropped the claim against Mr. Aronberg

25 outside of the 21-day safe-harbor period, correct?
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A. But you never moved -- you never filed a
motion on the first motion you made for fees.
Q. Okay.
A. That's not before us. So you're confusing

a safe-harbor for something you've never moved on versus

dropping your client as a defendant after something else

happened.
Q. Okay, so --
A. So you're mixing two things together.
Q. I'm not. I believe you are. Okay, so is

it your position then that, after you dropped Dave
Aronberg as a client, thab»--

A. He's net awclient.

Q. After --’Is it your position that, after
you dropped Ddve Aronberg as a party from this lawsuit,
it's your position that, after you dropped him, that
anothers57.105 demand letter should have been sent to
you?

A. You didn't give us --

Q. Just answer my question. After you dropped
Mr. Aronberg from this lawsuit, is it your position that
you should have been served with another 57.105 demand
letter?

A. Yes. You didn't comply with 57.105 for

your amended motion for 57.105. You did not comply with
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it. Yes, that is the position.
Q. Can you tell me, after dropping
Mr. Aronberg from the lawsuit, how your position -- how

your client's position could have changed if they were
served with another letter being that he was already out
of the lawsuit?

A. Well, that's the problem yoUWZhave because
you served this motion without giving,us the safe-harbor,
the amended motion I'm referring to,\as/well as the fact
that you served it after we drepped him. For
jurisdictional purposes, you“gan)t do that.

Q. How could A4l provide you a safe-harbor if
you had already dropped him from the lawsuit?

A. Mr«& Wyler, with all due respect, you're
actually making my Jargument, which is that 57.105 is not
applicable lwhen your client is no longer part of the
case.

Q. Well, then I guess we just have differing
views on how to interpret that statute, Mr. Mendelsohn.

All right, I just have a few more questions
for you.

A. Sure.

Q. I'd 1ike to go -- I think I'd like to go
back to that final judgment. That was tab 30.

A. Okay.
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Q. All right, all right, I'm on Bates stamp
1473, and I'm at the top of that page, that first
sentence.

A. The clerk's position? 1Is that what you're
reading from?

Q. Yes, yes. That's correct.

A. "The clerk's position is that he is merely

a custodian of the materials, and, as.such, he has no
real interest in the issues before the Court as
identified. The clerk only needs direction from the
Court on whether or not he _shotlg produce or disclose the
materials. Nonetheless#4 . the elerk has zealously
advocated the positién against disclosure based upon
grand jury secreg¥vand confidentiality because

Rule 2.420(d)Ad1)XB)Axvii) of the Florida Rules of General
Practice and Judicial Administration, the clerk is
require@gs,to maintain the confidentiality of grand jury
regOrds. ¥

Q. Yes, will you read the next paragraph, too,
please?

A. "The clerk is correct that his role as
custodian of the materials is only to follow the Court's
direction once confidentiality is determined. The
clerk's role in this proceeding has been complicated or

expanded because the newspaper filed this action as a
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civil declaratory judgment action and has moved for

summary judgment under Florida Rule of Civil Procedure
1.510. However, the proper procedure for obtaining
disclosure of confidential Court records is set forth in
Florida Rule of General Practice and Judicial
Administration 2.420(j) which only requires t£he filing of
a, quote, motion, end quote, seeking disclesure, Florida
Rule of General Practice and Judicial,Administration
2.420(3) (2).m

Want me to keep g@ing?

Q. Yeah, just to the yery end of that next
sentence, please.

A. "Accoxdingly, the Court will treat the
newspaper's complkaint and motion for summary judgment as
a motion for diseloSure under Rule 2.42" -- excuse me --
"2.420(7) . L As Ja’ result, the Court need not determine as
a matteépeof law whether the clerk of the Court is a
proper defendant to the declaratory judgment for the

r@8leagse of the grand jury materials."

Q. Thank you. All right.
A. I'm sorry, was there a question?
Q. No. There's going to be. Just one second.

When you filed this lawsuit, were you
familiar with Rule 2.420 of the Rules of Judicial

Administration?
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A. Absolutely.
Q. Then why didn't you just file a motion like
the rule says -- says you're supposed to if you want

confidential Court records and sued my client instead?

A. First off, the rule doesn't actually say
that. It says you may file a motion in a pending
criminal or civil procedure. Since there“wasn't a
pending criminal or civil proceeding,.we didn't view that
motion as being necessary to be mades

Now, this issue ig before the Fourth DCA at
the present time, and the clexk's’ taken the position in
its answer brief that Ruler4 - 2.420 is ambiguous and
the actual proceduredthat needs to be followed is
uncertain. And,in fact, the clerk's position is now
that the Supreéme~Court must reassess how one would seek
grand jury materials.

That was in their answer brief, which I'd
be fappyrto provide to the Court along with our initial
brief’and reply brief, which extensively discusses
Rule 2.420, but also argue that the clerk has now adopted
a position of neutrality when it comes to the release of
the grand jury materials. In its answer brief, it says
it no longer opposes release of the materials.

Q. Okay.

A. It is now neutral on that issue.
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Q. Thank you, Mr. Mendelsohn.

In the Court's final judgment, however, it
does say, which you just read to the Court, the proper
procedure for obtaining disclosure of confidential
records is set forth in Florida Rule of General Practice
and Judicial Administration 2.420(j), which enly requires
the filing of a motion seeking disclosurej\is that
correct?

A. Yes, but at this time \the state attorney
was not a party, and, in fact, 4the state attorney has
never made any argument undéemRule 2.420 in this case.

It has never made such af jargument.

Q. But yod wexe aware of that rule before you
filed this lawsuit?

A. Right’; and the clerk made this argument
after we dropped the state attorney from this case. That
was themfirst time the clerk had made such. The clerk
madé this argument that the rule was applicable in
Oopposition to our motion for summary judgment which
oeturred after the state attorney had been dropped from
the case.

So this was not an issue in the case either
because your client did not raise it, the clerk did not
raise it, and it was not before the Court until after

your client was no longer a party. So it was not an
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issue that either you addressed or we addressed as part

of your demand that we withdraw the case.

Q. But you still knew about it before you
filed the lawsuit, right? You knew about that rule?

A. Of course. Of course.

Q. All right, last question for yeu: Isn't it
true that your client's goal in obtaining these records
from my client was for public disclosure? Was that your
end goal?

A. After the Court examined them in camera and
removed witness identificatior’ ox’ people who hadn't been
indicted, that was actually discussed very much
extensively in the ofal ‘argument before Judge Hafele,
and, in fact, he asked’us particularly if I were -- and
using Judge Hafele's words -- inclined to release these
materials to the newspaper and the public -- it wasn't
just thewpaper; it was simultaneously to the public --
how would I go about redacting them? Would I need to
hayve Someone else, a master, possibly review them? How
wotld I go about doing it?

And we had about a half hour's worth of
discussion as to how to accomplish that if he were
inclined to grant disclosure. So that absolutely was an
issue before Judge Hafele.

Q. Great. So then the final goal was -- Was
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the final goal to have these requested grand jury
materials be able to be disclosed to the public?

A. Absolutely.

Q. Okay. And that was without any connection
to any underlying civil or criminal case, correct?

A. If you're asking me whether or4not the Post

was part of a civil or criminal case pending at the time,

no, it was not.
Q. You did not -- Did you)request these
records as part of a pending ci¥il ‘or criminal case?
A. Involving the Peostp’ No --
MR. WYLER:4 fThank you. ©No further
questions.
A. --(Other than this lawsuit.
THE COURT: Thank you.
Redirect examination.
REDIRECT EXAMINATION

BY MS. WHETSTONE:

Q. Good afternoon, Mr. Mendelsohn.
A. Yes.
Q. Mr. Wyler asked you to read a sentence

the amended complaint --
A. Yes.
Q. -- and I'd like to draw your attention

that, and it's Exhibit 9. I'm going to look at

in

to
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1 paragraph 3.

2 A. Yes, I have that in front of me.

3 Q. Can you read the entire paragraph 3,

4 please?

5 A. Yes, I'd be happy to.

6 "Defendant Dave Aronberg is the,duly

7 elected State Attorney for the 15th Judicial/ District in
8 and for Palm Beach County, Florida, purguant to Florida
9 Statute Section 27.01 and has authority/in grand jury
10 proceedings pursuant to FloridafStatute Section 27.03.
11 He is sued in his official .Capacity as his office is in
12 possession and/or contrel ef Jdocuments that are the

13 subject of this actig¢n."

14 Q. So/ and I'm actually going to compare --
15 MS» WHETSTONE: And it's on the screen for
16 Your Honor, too, if that's easier to see.

17 BY MS. WHETSTONE:
18 Q. But we're going to look at paragraph 4 next

19 bécause paragraph 4 names the clerk; is that correct?

20 A. Yes.
21 Q. Could you read paragraph 4, please?
22 A. Yes. '"Defendant Sharon R. Bock is the duly

23 elected clerk and comptroller of Palm Beach County,
24 Florida. She is sued here in her official capacity as

25 her office is in possession and/or control of documents
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that are the subject of this action."

Q. So comparing those two paragraphs, was the
clerk named in a different capacity as the state attorney
in paragraph 3?

A. Yes, because, in paragraph 3, I cited to
Florida Statute 27.03, which is the broad grant of
authority to state attorneys to supervise and conduct
grand jury investigations, and that's,really what the
situation involved in this case.

Q. So you set forth4in the amended complaint
that the state attorney was named as having authority
over grand jury proceedings; s that correct?

A. Yes.

Q. Was” the same language in the first
complaint that, was filed in November 2019°?

A. I don't recall.

Q. Let's go ahead and pull that up.

MS. WHETSTONE: And, Gerard, if you don't

mind, it's Exhibit 4.

BY"MS. WHETSTONE:

Q. And, while you're turning to that, was the
clerk only named in its official capacity as having
possession?

A. Yes, that is correct. I'm looking at

paragraph 3 of the original complaint dated 11/14/2019,
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and it appears that paragraph 3 appears the same.

Q. And let's go ahead and blow that up just so
we can close the loop on this.

Paragraph 3 of the original complaint is
the same as the amended complaint; is that correct?

A. Yes. Both of them cite to Section 27.03
Florida Statutes creating jurisdiction by the state
attorney over all grand juries within,theiy particular
judicial district.

Q. So the state attoxney was named -- never
named solely because he might, haye possession, custody --
or custody of the grand ury records from the Epstein
grand jury investigation$ is that correct?

A. ThatVis correct. The primary reason was
because the statke \attorney has such authority over the
grand jury [prodess in this judicial district.

Now, granted, Mr. Aronberg was not the one
who conducted the Jeffrey Epstein grand jury proceeding.
Névertheless, we didn't sue Mr. Aronberg in his
individual capacity, only in his official capacity
because he's the successor to State Attorney Krischer.

Q. Was there any case law cited in the amended
complaint -- We'll go back to Exhibit 9, please -- any
case law cited in the amended complaint dealing with the

state attorney's official capacity as the protector of
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the grand jury system?
A. You mean paragraph 3?
Q. Yes.
A. No, I didn't cite to it because it was

clear to anyone who looked at Florida Statute 27.03, they
would see a litany of cases describing the adthority of
the state attorney over the grand juries in their
judicial district. So it was obvious,that )-- what we
were getting at.

Q. You cited the statute that gives the state
attorney power over the grand/jury?

A. Correct, yesx JIn fact, there are cases
that say that, under{this statute, that the grand jury is
essentially the afm of ‘the -- of the state attorney.

Q. And now that we're back on the amended
complaint, [I'll direct your attention to paragraph 21 --
sorry -®.page 21, wherein there is the wherefore clause.

Mr. Wyler had you read from one of the
wherefore clauses, but I wanted to ask about the
wherefore clause on page 21 --

A. Yes.

Q. -- and you had said that you had requested
an in-camera inspection. Actually, could I just ask you
to read this wherefore clause?

A. Sure. "The Palm Beach Post respectfully
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requests that this Court, pursuant to Florida Statute

Section 905.27(1) and the Court's inherent authority,
order the state attorney and clerk of the Court to file
with this Court files of testimony, minutes and other
evidence presented in 2006 to the Palm Beach County grand
jury during the first Jeffrey Epstein sex abuse
investigation so that, following an in-camera inspection,
it can be made available to the Palm Beach Post and the
public on an expedited basis, and grant/such other and
further equitable or legal relief the Court deems just
and proper."

Q. So, in thefamended complaint, did you
request an in-cameradinspection?

A. Ingfact, ’in our motion for summary judgment
that we made Before”Judge Hafele, there's a whole section
on that.

Q. And Mr. Wyler asked you about the
trafscript -- the hearing before Judge Marx and that
transcript, and during that hearing, Judge Marx made
comments about possession and custody of the grand jury
records by the state attorney.

I wanted to ask you about the order on that
motion to dismiss. The order was Exhibit 15.
A. Yes.

Q. And did Judge Marx's order address those
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1 comments that Mr. Wyler read?
2 A. No, she did not. That's why I believe that
3 they were dicta.
4 Q. And what did Judge Marx's order rule?
5 A. She ruled on a very narrow area, which --

6 and I respect Judge Marx. She's a very, very.,Seasoned
7 and reasoned jurist.

8 She determined that, under 905.27, that

9 there was not a private cause of action, and that,
10 because it was not a private cause of action, we could
11  not utilize that statute tQ”se€k)the grand jury
12 materials. We disagreediwith»that, and that is the
13 subject of the appead.
14 Q. So«turning to the final judgment that was

15 entered by Judge~Hafele, which is --

16 A. 30.

17 Q. -- Exhibit 30, yes --

18 k. Yes.

19 Q. -- Mr. Wyler asked you to read from page 7,

20 that was Bates number ending 1477.

21 A. Yes.

22 Q. And I'm going to ask you to go ahead and

23 finish that paragraph, or read the whole paragraph if you
24 would like.

25 A. Right. "The newspaper makes strong
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1 arguments to advance its more expansive construction of

2 Section 905.27 as part of, quote, furthering justice,

3 unquote. Unquestionably, the established matters

4  surrounding Mr. Epstein's conduct, the circumstances of
5 his resolution of the 2006 state charges and potential

6 federal charges and his 2008 guilty plea and

7 incarceration are matters of public interéest/, and

8 disclosure of the materials may arguably fall within the
9 concept of, quote, furthering justice, end quote, in the

10 broadest social sense of the phkase."

11 Should I keep going, or not?
12 Q. I think that's fine for now.
13 Were thierenother portions of the final

14 judgment that you wanted to discuss and needed to finish?

15 Did the --

16 A. Well --

17 Q. Go ahead, sorry.

18 K. I take issue with the state attorney's

19 asgertion that this was only about possession and

20 eustody. We were asserting that the Court has inherent
21 authority over the grand jury process and that inherent
22 authority superseded or was preeminent over the statute,
23 905.27. That is why we gave the state attorney the

24  opportunity to participate in this case, because we felt

25 it was only fair to, not only the state attorney, but to
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the public to hear a voice for grand jury secrecy. And

the state attorney availed himself of that opportunity.

Now, on appeal, we are of the belief that
the Court has such inherent authority and that the
Court's inherent authority is, as I say, superior to the
statute. There are federal cases which say £hat, and
there are state cases which say that. And). in fact, the
Florida Supreme Court's case -- actually it's a Fifth DCA
case in Clayton says that, where a sState attorney may
have abused his authority with4the ‘grand jury -- It's not
Mr. Krischer, and it's not Mn,/ Axonberg, so I'm not
suggesting they are -- buty Im that case, it was the
Fifth DCA who said tHat,NI'don't care what the statute
says, the Court has authority to control abuses of the
grand jury process, and ultimately that's why we're here.

We believe that we've laid out a very
detailegnfactual and legal reason why we think the prior
state attorney abused his authority. How did he do so?
B obtaining materials from the defense team that
tndermined the credibility of the witness and the victim
before the grand jury. We assert that in paragraph 22 of
the amended complaint. It states that in there. And, if
you look at the exhibits, you'll see that.

We now know, based upon the Department of

Justice, the U.S. Department of Justice's report, that
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the clerk's office in Palm Beach County shared these

reported secret grand jury materials with the federal
government without a court order, without notice
apparently to Mr. Aronberg's office or to the public.
Now, why they did that, under what
authority they did that, I don't know. Now,<4whether they
asked Mr. Krischer or whether he consentedfNduring the
time of the U.S. Attorney's interactiong with the state
attorney, Mr. Krischer's office, we 'don/t know that

either. But we do know that they have been disclosed.

Q. And you're trying to get those materials
and --

A. We want the public to have those materials.

Q. Right.

A. Not me.

Q. The public.

A. The public. The Post is only a conduit for

the’public. That's what the media is under the First
Amendment. Without the media acting as the conduit for
the public, the public does not have the authority, the
time or the resources to inform the public of what's
going to happen.

Imagine if Joe Public or Jane Public came
and brought this lawsuit. Would it have gone anywhere?

No. Thank God for the First Amendment that the Post has

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 08, 2022

Page 197
1  the right constitutionally to seek these materials.
2 I know I'm going off on a tangent, but it's
3 important.
4 THE COURT: You are. So let's move on.
5 THE WITNESS: Thank you.
6 BY MS. WHETSTONE:
7 Q. Thank you, Mr. Mendelsohn. "Now let's go

8 back to the demand, the first motion for sanctions that
9 was that one-page motion, and that was served on

10 June 8th, 2020.

11 A. Yes.

12 Q. And the demand was Exhibit 14.

13 A. Yes.

14 Q. And Mr. Wyler had asked you some questions

15 about the letter that was enclosed with that motion and
16 was the basis for the sanctions motion that was attached
17 dealingmwith possession or custody of the grand jury

18 matéerials by the state attorney's office.

19 A. I'm sorry, I don't understand your

20 N\ guestion.

21 Q. Sure. He had asked you whether there was a
22 basis for the first motion for fees, and the basis is set
23 forth in this enclosure letter; is that correct?

24 A. Right. Their position was that the

25 Statute, 905.27, and -- yes, 905.27 did not provide a
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private right of action, yes.

Q. So 905.27, that statute is not the claim
that we're here on today, correct?

A. That is correct. Count 1 was broader than
that.

Q. And, when it comes to -- Mr. Wyler said
something about possession or custody of the’ state
attorney. He referenced that the state attorney does not
have possession or custody in this letter, correct?

A. Correct.

Q. But the reason“for)naming the state
attorney in the complaint, the initial complaint and the
amended complaint, was bxoader than his own possession or
custody?

A. Corxrect. As the entity charged by Florida
law with the supervision of the grand jury proceeding,
that irdeduded as well the protection of grand jury
segfecy, yand we named him in his official capacity, if he
S@y,chtse, to protect grand jury secrecy, which he did in
a-motion to dismiss and the motion for summary judgment
he filed opposing the release of the materials to the
public.

Q. So that first motion for fees was filed
July 1st, 2020; is that correct?

A. The first motion, yes.

www.phippsreporting.com
(888) 811-3408




Judge Luis Delgado
September 08, 2022

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 199
Q. Yes. And did the state attorney ever set
that motion, original motion for fees for hearing?
A. Never.
Q. And we are not here on that first motion;
is that correct?
A. Correct. They never set it fox,a hearing.
Q. So we're here on the amendedwmotion for

sanctions which was filed November 9th,, 2020; is that
correct?

A. Correct. And, im\fact, the amended motion
and the notice of hearing doeg npt mention the first one
from July of 2020.

Q. So youdnever got a notice of hearing that
set the original /first’-- July 1lst, 2020, motion for fees
for hearing; 4g /that correct?

A. That is correct, yes.

Q. And you never got a copy via mail or fax or
hard copy of the amended motion for fees filed
November 9th prior to the time it was filed, correct?

A. That is correct. We weren't given the
21-day safe harbor.

Q. Why did you -- Why did the Post decide to
drop the state attorney when it did?

A. The state attorney's position changed from

one of opposition to the release of the grand jury
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materials to one of neutrality. Once the grand jury --

Once the state attorney changed the position, then the
Post re-evaluated whether or not he should remain in the
case, and we determined that he should be dropped from
the case.

Q. At that point, had the Post accomplished
everything that it needed from the state attorney in the
amended complaint?

A. Yes. We had given himythe opportunity to
voice objection or non-objectief. 'He originally voiced
objection, then he changed _ i®to)neutrality. That was
his decision, and there4was nething further that needed
to be stated.

Q. And, jat that point, when the Post decided
to dismiss the, state attorney on October 21st, 2020, had
the Post accomplished everything that was set forth in
your June 23rd, 2020, letter, those three reasons?

k. Yes. We had given the state attorney his
opportunity to be heard, and he took it and then decided
he"no longer needed it.

Q. And, finally, the -- you mentioned that the
final judgment on Count 1 regarding declaratory relief is
currently on appeal.

A. Yes, Count 1 is, vyes.

Q. And does the state attorney need to be
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1 named in that appeal?
2 A. No.
3 Q. Why not?
4 A. Well, the appeal was taken on Count 1 as

5 you say. Count 1 had a number of elements associated
6 with it. That's the declaratory judgment prevision. It
7 asserted that, under the First Amendment, “both the U.S.
8 Constitution and the Florida Constitution that the Post
9 had standing or the right to seek these/grand jury

10 materials, and the statute wasAcomplementary to that

11  First Amendment right by thé“anguage in the statute,

12 905.27, of it being in furtherance of justice.

13 We als¢ asserted that the Court had

14 inherent authorig¥yjover and above 905.27. If the

15 appellate cou#t wevé to determine that 905.27 was in

16 conflict with the Court's authority, that the Court's

17 authority was superior to 905.27. So if it's unclear --
18 Sohereywere a number of elements, a constitutional

19 elemerit, the Court's constitutional inherent authority as

20 deScribed by the Florida Supreme Court and that we

21y believe that the reading of the statute that read out in

22 furtherance of justice or tied it exclusively to a

23 pending civil or criminal case was too narrow a reading

24 of the statute.

25 Q. So the state attorney has stated his
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1 affirmative non-objection to the clerk releasing the

2 grand jury materials from the Jeffrey Epstein case if
3 ordered by the Court?
4 A. Yes. That was why we dropped the state

5 attorney.

6 Q. On October 14th --
7 A. Correct, yes.
8 Q. -- that was the first time he filed that

9 affirmative statement --

10 A. Yes.

11 Q. -- that he didn!'t object?

12 A. That's abselutely right, vyes.

13 Q. And thé clerk no longer objects to the

14 release of the grand jury materials if ordered by the

15 Court in the Fourth"DCA appeal?

16 A. Yes. In their answer brief, the clerk took
17 the pos@tion that it had no opposition at all to the

18 rekease of the materials, which was contrary to the

19 /posgition they took against our motion for summary

20 \_Judgment.

21 MS. WHETSTONE: No further questions.
22 THE COURT: 1Is this witness excused?
23 THE WITNESS: Thank you, sir.

24 MS. WHETSTONE: Yes.

25 THE COURT: All right, thank you, sir.
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MS. WHETSTONE : If I
take the exhibit binder.

THE WITNESS:

These are for Mr.
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may approach, I'll

Wyler.

Thank you.
THE COURT: Next witness.
MR. WYLER: May we call a rebuttal \witness?
MS. WHETSTONE: Your Honor, there's no

rebuttal witness listed on

MR. WYLER: Well, as
Mr. Mendelsohn said at the
conversation where he, xyou

-- you know,

the -~
to the statements that
beginning denying the

know, put it on us to

he said4thathhe would hold the filing

of an article whide settlement negotiations were

pending.

MS. WHETSTONE: And,

Your Honor, those

settlement discussions were never entered into

evidenee,
evidence, and we object to

Mmto evidence now.

never even attempted to enter into

those being entered

THE COURT: Settlement negotiations are
excluded by statute. All right, so no.

MR. WYLER: Okay.

MS. WHETSTONE: Thank you, Your Honor.

THE COURT: Is there anything else?

MR. WYLER: Other than -- No, Your Honor.
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THE COURT: Okay. Then, I guess, both
parties have rested at this point?

MS. WHETSTONE: I was going to ask if Your
Honor wanted copies of the appeal brief and the
reply that had been filed in the Fourth DCA?

THE COURT: It's not in evidenceg,.ho.

MS. WHETSTONE: Then the non-mevant rests.

THE COURT: All right. So everybody's
rested. I have your joint --

MS. MILLER: Can we Aave just a moment,
please?

THE COURT: I'dlh.take a moment. 1I'll be
back in five minutes?

(Off the’record from 2:20 p.m. to 2:35
p.m.)

THE, COURT: Please be seated.

Everyone get a chance to confer with who
theéy need to confer with?

MR. WYLER: Your Honor, thank you. We'd
ask if you might reconsider the rebuttal witness.
It's not based on settlement. It's really based
on the direct testimony yesterday of
Mr. Mendelsohn saying that there was a firewall
between the legal team and the news team, and our

witness can directly contradict that.
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MS. WHETSTONE: Your Honor, we object to

this as not on the witness 1list, which we have
agreed, and having no issue that needs to be
raised. You could have asked Mr. Mendelsohn about
-- and you could have asked Mr. Aronberg about his
own recollection of that instance.

MR. WYLER: I could call Mr. Aronberg then
as a rebuttal.

THE COURT: I'm sorry?

MS. WHETSTONE: Objeétion, it's not
relevant to the motion atall.

THE COURT: I .agreer All right, I will not
reconsider.

MR. WYLER:® Thank you, Your Honor.

THE CQURT:” Closing arguments. All right,
now, I think)what we discussed last time we were
here was that you would give me your closing
arguments, and, if you needed to supplement, I'll
give you time to supplement in writing.

Is that what you all want to do, or do you
want to conclude today?

MR. WYLER: I would prefer to provide you a
written closing argument if possible.

THE COURT: Instead of --

MR. WYLER: Yeah, I absolutely would. I
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think that there's a lot of -- there's a lot going

on here, and I think it might be beneficial to the

Court if you would -- if you would allow us. I
will give you -- I'd be happy to give you a
written closing argument. I think it could help

you in formulating your final judgments.whichever
way you go.

MS. WHETSTONE: Your Honor, \I prepared a
closing argument, but -- and I ‘€an/also write one.
I was planning on doing a Supplemental one anyway.

THE COURT: Well, {Ym)asking you, you know.

MS. WHETSTONE:4, I think it would probably
be more -- if youdwere’'going to do one or the
other, I thinkfwritten closing arguments, we could
really lay @ut,, you know --

THE, COURT: Yeah, I joked about it earlier,
I think,people are better in writing. A lot of
pebple ) when they try to go off the cuff or deal
with” the changes they experienced during a trial,
they miss things. I do think people are better in
writing.

How much time do you need to prepare a
written argument?

MR. WYLER: If you could give us a week,

that would be great.
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THE COURT: Okay, I'm going to give you

some guidance because there's something I do want
to hear from you.

I do want you to address Lago. And,
Ms. Whetstone, when I read In re Grand Jury
Proceedings, in those cases the state attorney was
subpoenaed, they were not a party towhe case, and
I want you to address that as well.

How much time do you needy,to/ prepare your
closings?

MR. WYLER: If yousgould give us a week,
Your Honor, that woudd)berterrific.

THE COURT: LI'Nhlgive you a week.

Ms. Whetdtione, is a week sufficient?

MS. WHETSTONE: Yes, Your Honor, a week is
sufficient.

THE COURT: 1I'll give you 10 days. I would
alkso like a copy of the transcript attached.

MR. WYLER: Then we might need a little
more time to get it.

MS. WHETSTONE: Your Honor, could we ask
for 20 days?

THE COURT: 1I'll give you three weeks.
I'll give you three weeks. Give me your -- your

written closings and proposed orders.
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Give me one more minute. There might be

something else I want you guys to address.

In the event that I agree with
Mr. Aronberg, the amounts have been stipulated to,
correct?

MS. WHETSTONE: No, Your Honor, t£hey have
not been stipulated to. We submittedya bench memo
that objects to the majority of the fees.

THE COURT: I saw that. Wrawvel time.

MS. WHETSTONE : Yes,AYour Honor.

THE COURT: Okay.

MR. BIDEAU: Buat)the rates have been
agreed. We're not contesting the rate. They
didn't need to/bring an expert to talk about the
rate. Our argument was on legally whether some of
these -- lsomé’ of these fees were -- were
recové&xable.

THE COURT: You can be seated. Give me a
Second.

MS. WHETSTONE: Oh, okay.

THE COURT: I want you to address
Weatherby. One of the cases submitted, Weatherby.

MR. WYLER: Weatherby? Yes, sir.

And, Ms. Whetstone, I want you to address

In re Grand Jury on that issue regarding --
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because there is a difference, Mr. Aronberg in his

official capacity as a named party, and In re
Grand Jury, I think in that case, I think the
state attorney's was subpoenaed.

And I also want you -- well, both parties
to address the Horowitz case where it .8ays that
the judge can extend the law becauseNit's an
obligation of legislative authority.

All right, so you'll giveyme/ your arguments
and proposed orders within421l ‘days.

Do I need to bring%wou 'back in for a
hearing?

MS. WHETSTONE : No, Your Honor.

MR. WYLER: No, Your Honor.

THE COURT:” Okay. All right, then we'll be
in recess. Thank you very much, everybody.

MR. WYLER: Thank you, Your Honor.

MS. WHETSTONE: Thank you, Your Honor.

THE COURT: Have a great day.

(The hearing concluded at 2:42 p.m.)
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