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Sweet, D.J. 

Plaintiff Virginia Giuffre ("Giuffre" or "Plaintiff") has 

moved to compel Defendant Ghislaine Maxwell ("Maxwell" or 

"Defendant") ''J:b produce documents withheld on the grounds of 

privileg~ /)13ased on the conclusions set forth below, the motion 

is granted in part ahd denied in p~rt. 

I . Pr.:i.or . !>roeeeding'$ 

' :" . 

Plaintiff filed a complaint {n this 'cou:rt on September 21, 
,;, 

=; r 

2015, alleging : ci, 9ing;le:' !=le:famati'Qh :,claim. S.ee Compl ~, As set 

forth in the Court's Febr.:9,9-.r:-y 2.6, .2016· Opiriion denying 

Defendant's motion to dismiss, this case concerns Defendant's 

statements denying Plaintiff's allegations concerning 

Defendant's role in Plaintiff's sexual abuse as a minor. 

On February 26, 2016, Plaintiff filed the instant motion to 

compel Defendant to respond to interrogatories to which 

Defendant has claimed the protection of the attorney-client, 

attorney-client-agent, and common interest privileges. Oral 

argument was held on March 17, 2016. During argument, the Court 

held that in camera review was warranted for purposes of 
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,, 

determining whether privilege applied to the documents in 

question, and Defendant was directed to file any further 

submissions necessary to establish her privilege claim. On March 

31, 2016, Defendant submitted a declaration and exhibits in 

opposition to Plaintiff's motion, at which point the matter was 

deemed fully submitted; 

II. The PrivS.l.ege Claims at I~sue 

Defendant has withheld 99 pages of emails with 

communications involving various combinations of Brett Jaffe, 

Esq. ("Jaffe"), Mark Cohen, Esq. ("Cohenn), Philip Barden 

("Barden"), Ross Gow ("Gow"), Brian Basham ("Basham"), 

and­

The facts that follow summarize 

Defendant's assertions regarding her relationship to each of 

these individuals. 

Defendant hired Jaffe, then of Cohen & Gresser LLP, to 

represent her in connection wlth legal matters in the United 

States at some indeterminate point in 2009. Def.' s Deel. of L.A. 

Menninger in Supp. Def.'s Resp. to Pl.'s Mot. to Compel 

Production of Docs. Subject to Improper Privilege, ECF. No. 47, 
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Ex. E, 'I 9 ( '.'MaxweU Deel."). Defendant does not set forth an 

end date, to Jaffe' s . representation, but swears that when JaffE! 

left ,Cohen,, & , Gresser., • Mark Cohen ·continued as her counsel. Id; 'JI 

11. , : 

Defendant hired Barden of DevonshireSolicJtorson •Marc:h4, 

2011 to represent her in connection with legal matters in 

England _and Wales . . Id. <JI 1. Defendant hired Gow, her "media 

agent," on fhe same date. Id. 'JI 6. 

Defendant communicated · pursuant toa 

common interest agreement between them and their respective 

counsel. Id, 'll 16. Defendant und;rst~od - to be act in~ a's 

understood for some 

unidentified period of time. Id. i 15. 

Defendant has not established the nature of her 

relationship with Basham. 

4 
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Defendant's withheld emails can be organized as follows 1 : 

1. Communications with Jaffe on March 15, 2011, #1000-19. 2 

2. Communications with Gow on January 2, 2011, #1020-26. 
3. Communications with Gow and Basham on January 2, 2015, #1027-

1028. 
4. Communications with Barden 

a. On January 10, 2015, #1045-51 
5. Communications with Barden · and Gow 

a. On January 10, 2015, #1044 
b. On January 9 and 10, 2015, #1052-55 
c. On January 11, 2015, #1055-58 
d. On Jariuary 21[20161 #1088-90 

6. Communications with 
a. On January 6, 201.1:/, #1029 
b. On January 11, 2015, #1055-58 
c. Between January 11 and 17, 2015, #1059-83, including 

forwarded email between Barden #1069-73, 
#1076-79, and including forwarded email between Barden, 
Defendant, and Cohen, #1068-69, 1074-76. 

d. Between January 21 and 27, 2015, #1084-1098, #1099, 
7. Communications with on January 6, 

2015, #1030-43. 

Some emails ~eie forwardea or carbon copied (~CC'd") later in 

the chain, leading to some oVerlap and duplication. Whether one 

party or another was ·~ direct recipient or a CC'd recipient of 

an email is not sigriificant f6r purposes of the privilege 

analysis, as the waiver issue is determined by the purpose of 

the third-party's inclusion in the cormnunications, not 

necessarily whether the communication was directed toward them 

by copy or direct email. See~, Morgan v. New York State 

1 This organization is derived from Defendant's privilege log. 
Issues with respect to characterizations in the log will be 
addressed infra§ V. 
2 All references preceded by# refer to the Bates stamp number of 
Defendant's in camera submissions. 
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Dep't of Envtl. ,Conse~vation, .9 A.D.3d 586, 588, 779 N.Y.S.2d 

643, 645 (2004) (pri','."ilege :J,ost when documents were carbon 

copied to a thi~d,party ),;, iee -~.l:so infra ~IV. 

Defendant claims the ~,ttorn,~y7,.clien.t :pi,:ivilege qpplies to 

groups 1 and 5, the at:t9,£Q~,):;-cl:~e,11t ~9geo,t a; priyilege applie.s to 

groups 2 through 4, and the, ) GQ~on, :{ri.t,,e~.es:i ,pzjiyii~ge 9pplies to 

groups 6 and 7. See Def. ' s In C-all]eJi;,,t ·_Sµbrn{iiio~'t :., ~x. -{ 

communications , wi,th ~§'f,/, ¥~;'}~,, cpynsel Jc?+Jfe ,and ,_L_oncl,;:m · solicitor 

Barden. Defe,ndant does not:, d,i~pute that .th_e coinmunications with . 

Jaffe are , governed by the priv_ilege . law of Ne~ York State. 

Def.'s Supp. Mem: of Law,: _ ,tn . ~esp. to Pl.'s Mot. to Compel 

Production of Documents. ~pbj~ct to Improper Claim of Privilege, 

ECF' No. 46, at 3 ("Def.'s S;upp. Opp."); see also Fed. R. Civ. P. 

501; Allied Irish .Banks y. ,Bank of Am., N.A., 240 F'.R.D. 96, 102 

(S.D.N.Y. 2007) ("Because this Court's subject matter 

jurisdiction is based upon diversity ... state law provides 

the r ule of decision concerning the claim of attorney-client 

6 
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------------------------------------·-·-• ····· ··- · 

privilege."). However, Defendant submits that a choice of law 

issue arises with respect to her communications with Barden. Id. 

at 3=5. 

Defendant has not specified whether she seeks to withhold 

documents containing communications with Barden subject to the 

British legal-advice or litigation privileges. Rather~ 

Defendant's privilege log 'lists the "attorney"-client privilege·" 

with respec't to the Barden conirnurd.cations and broadly asserts 

that all privileges asserted are "pursuant to• British lawr 

Colorado law and NY law." Privilege Log at 1. Defendant argues 

"Ms. Maxwell's communications with Mr. Barden should· be 

construed pursuant to British law." Def.'s , supp. Opp. at 4. 

It is only in Defendant's in camera filing that Defendant .··. 

has provided any legal argument supporting an assertion of 

protection under British privilege law. 3 

Defendant's claim is based on two suppositions: first, that 

"[t]he UK litigation privilege protects communications to and 

3 Defendant argued in supplemental opposition that "Ms. Maxwell 
has not had sufficient time to secure appropriate affidavits, 
documents and legal opinions concerning British law's attorney­
client privileges, 11 seeking additional time to submit these 
materials. Def.'s Supp. Opp. at 4. 
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from c:i cliE;mt , .and her attorney and to a third party [ . ]" Deel. of 

L.A. Menningel;' in ,Supp. Def.' s In Camera Submissions ( "Menninger 

Deel.NI 1 24 (emphasis in original). Second, that the scope of 

privilege is wider than explicit legal advice provided in the 

context of Li tigaJ:ion, , encompassing .communications related to 

"actual• or .con'ye~?,+:ated ,J;,j;,:t;igatr:i:on." J:ci, . (elllphasis in orig:b:ia l J . 

Defendant .s,uppo1.rts. tn,~se, ,a;r,guments ., with citation to Belabel v , 

Air. ,r:n.ctii=t,;-if l~S.:BJ;, (;h.,,:?1.:1'; Lorct, Ta y,l,or, an,q ,i t:,s progeny ThrJ~":e 

Rivers :p~ v,.f iaa.n;kt O,:f ;):.:nglp)1dc•·(Di.scJ;,o.su.r¢:) i , (No.~·· 4). , .. • { 200,SJ ... 1 P+·, Q. 

610 and , (No·,,,;,10;;) ; ; [2:0,0 4J: :UJ<HL 4·8 

Lord .Tay$QJ;J 9 pp.;i.n,ion, .;i.n ,B.e'lab'Pl , explicitly addresses 

"whether Jthe., _leg,iJ..;,professiona.lJ ; p:tiyiJ.ege . extends only to 

communications seeking or conveying legal advice, or to all that 

passes be.tween ~oµ.icitor, and client ·. on matters within the · 

ordinary .businesss ofa .. s .olicitor." ·Bi:ilabel, Ch. 317, 321-332. 

Lord Taylor discusses at length whether communications between a 

solicitor and client are privileged if they do not contain 

explicit legal advice, ultimately deciding the scope of the 

privilege is wider. Td. at 330 ("the test is whether the 

communication or other document was made confidentially for the 

purpose of legal advice."). However, Defendant's citation does 

no t support the statement for which it is directly cited: that 

waiver does not apply to communications including a third-party 

8 
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if for the purpose of contemplated litigation. Plaintiff, with 

the aid of British counsel and without having seen Defendant's 

British law argument, submits an interpretation of British .law 

directly contradicting Defendant's. 4 

This precarious support provides an insufficient foundation 

for the Court to apply foreign law to Defendant's claims. See 

Tansey v. Cochlear Ltd., No. 13-CV-'-4628 SJF SIL, 2014 WL 

4676588, at *4 (E.D.N. Y; Sept. 18, 2014} ("the party relying on 

foreign law has th€ burden · of showing such law bars production · 

of documents." (quOting HrigtitEdge Techs.', Inc. v. 

Searchmetrics~ · GmbH, 14-'cv-1009-WHO, 2014 WL 3965062 *2 

(N. D. Cal. Aug; 13, 2014) (iriternal quotation marks omitted)) . 

Moreover, at least one New York court has found that 

British privilege law is "apparently similar" to New York's. 

Aetna Cas. & Sur. Co. v ~ Certain Underwriters at Lloyd's London, 

4 "Where there is no attorney involved in the communication ... , 
there can be no 'legal advice' privilege under English Law"; 
"[i]n absence of any express obligation of confidentiality, 
[Plaintiff] submits that privilege does not attach to 
communications involving Ross Gow and the lawyer."; "Under 
Eng.lish Law, communications between client and lawyer through an 
agent will be protected by legal advice privilege, but this will 
only apply in situations where the agent functions as no more 
than a mere conduit." Pl.'s Reply in Response to Def.'s Supp. 
Mem. of L. in Resp. to Pl.'s Mot. to Compel the Production of 
Documents Subject. to Improper Claim of Priv. at 4-6 (emphasis 
removed) ("Pl.' s Reply"). 

9 
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176 Misc. 2d 605, 6O9, _E76 N.Y,S.2d 727 (Sup. Ct. 1998) (citing 

Waugh~ British Rys. Bct~, ; 19~0 AC ~?l [H.L.]), aff'd sub nom. 

Aetna Ca.s . . & Sur. Co -'v. (;er:tain .Uncter-writers .at Lloyd!s, 263 

A.D.2d 367, 692 N.Y.S.2d 384 ~1999). That court found that both 

doctrines "iequire that legal advice be a predominate purpose of 

\A(l,der, ,N'r,.., Y9.ir~ .c:J,;.,;,iW,,,. , .r:eq1,1j,:~ing (;i;) a,: <;:orun~nic:ation .betwee,n / an·. 

at:t.orn,~y., a,11,d ,/;1.:j,eq:t;:, , (ii,~.); TTl.?.c!E: tn tJte .... c.;;pur~e of the , 

representation, .• . (i;:i.:1,+ l9:,¥,tothe };:~fPQ!'i.~;<pf •P:1J.ovi.ding· leg9l , actvice. 

Compare T;hree. ,, B·i ·:wers, ,;;,DG ~(-~.is_c:J,9,sur,e,); (N,o . .4), , ) :2O0~] 1 ,A./;;, . . 61Q 

~i th .geop,le ,y .• , ,Mi,tgpe,1-,l:•,c ))8 Jf·· Y. ~'? 368~. 3}3, 4 4 8 N ,E ,- 2d 1.21 

(1983). The policy purposes Of privilege in both jurisdictions 

also mfr,i::or pne , anp.ther,. (;Oil)p.ar_e _Balabe:L a,t 324 . (" [T) he basic 

prinqipJe ,jqsl:;Jfying <leg9-J profes:::;io11al privilege arises ,.from 

the public .int.erest req:uj_ring full ,apd frank exchange of 

confidence between solicitor and client to enable the latter to 

receive necessary .legaFadvice. '') with People v. Mitchell, 58 

N.Y.2d 368, 373, 448. N.E.2d 121 (1983) ("[C.P.L.R. § 4503's] 

purpose is to ensbr~ that one seeking legal advice will be able 

5 As reasoned infra, the predominate purpose of the 
communications is the primary issue with respect to Defendant's 
claim that privilege applies to the communications with Barden. 

10 
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to confide fully and freely in his attorney, secure in the 

knowledge that his confidence will not later be revealed to the 

public to his detriment or his .ernbarrassmentff). Even the 

purposes for which Defendant cites British law--to assert that 

the scope of privilege can (i) encompass communications to non-

attorneys, (ii) made outside 0£ the ~ontext of pending · 

litigation--are directly addressed by elements of New York law. 

Respectively, (i) New York's agency and common interest 

privileges extend the umbrella of attorney-client communications 

to third parties, and (ii) the analysis regarding the 

predominance of legal advice in the communications at issue and 

Ambac Assur. Corp. v. Countrywide Home Loans, Inc. 6 both expand 

the scope of privilege to protect certain content unrelated to 

ongoing litigation. See infra§ IV. Indeed, Defendant refers to 

New York law citations to support her argument about the 

protection provided "[p)ursuant to British legal authority.ff 

Menninger Deel. t 25 ("citing NY law for same principle.ff). A 

choice of law analysis need not be reached where the law applied 

is not outcome determinative. On Time Aviation, Inc. v. 

Bombardier Capital, Inc., 354 F. App'x 448, 450 n.1 (2d Cir. 

2009) . 

6 124 A.D.3d 129, 998 N.Y.S.2d 329 (2014) (holding litigation i.s 
not per se necessary for app.lication of the common interest 
privilege). 

11 
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.·:. 

f t 

~,,r:,J_ [w]here, _as · :11etE:? ,t:~.:a:U~ge<:l. i0p-~fatiJ;«ag~d . c6mmuriieat,ions:, to(l)k ,J 
place iri a . foreign cq:untry · or in_volved foreign attorneys or 

• ••• ,,, ~::i:iitiif 1ie:$~i:it!i:1:;t;m:;1i:;7;::::::.:d 
~emain ~l;~f f,~erif.ial1 1m1e,si ~hat • fot~ghlaw , J.• .• contrary 1 0 

'.Yi ~;4tJ·:.J,iitii:i:#~/ ;;:,t!!:3:c,-J/,:;::,t; __ ,;iif,i:i~~;1,'1t~~,1"-B'1~ ;'i;>i'i, .~t:1:J;,:Y ~:tq li:, -~-.ti~>:,fi :,;tj 
The Court has .- previously held : that New .'York · has . the • 

~i-' ·;~ '!;t;ir:~:i. • -\~(~fi~/t \;.:fi-~:i~i1:!;[ •. : .. 1i~t": :,:'.f: ~-:,:_.l;'.{:_.t ... :·~.fv.t;; • • ) ./-ii:°{ii.ti ;r -~ . r· -~ ~f)f~Jfl) 

predominate· i~te-rest iti 'this 'ca~e,: 'c;ftitf.t;•··-ir~ Miixwell, No. 15 • 
• ~~J Jtl{,:id{; litfi~-4.i.ftt~: J:$?.f it:;';,qt;','.,c_;+ 'f ''.U\o',•/tf.!f.; ~;i_ } ·'.li;_'t :·\ ..:i,,i' 

CIV. 7433 (RWS), 2016 WL 8·3l949, _at *2 n,2 (S.b-.N.Y. Feb. 29, 
i'i .• ~i>~· i ~-~~-tl:j~i~ J"~~'.( d~1tl~t¥;il."~. :;,iij?.-: :.~h '1),ti~ :r}.f ~~~ii :1:i• ·t?r~t1t· .. ; ·~ -.: -;~4,t::·.tti';; :.-:t·y·/"-. • :;,~ rr 

2016) ("Because Ne~ York has ·the most significant interest, New 
~~ . } "'1;.•r~/':i{ll~·:)r'ft~f9:·•c;-1tt~~ :.;i,-,.i):~ ·~·~·ft t~ .tr"r-,. ~~~{~>.:. • ·/~;!;-. ~? f.: ... ;~~,.:l· ,;;v.r.··(~ ... ~-~~}~:·_;t. 

York law appii~s-~ '' ). The potential litigation for which 
;_; .:"··· :J ;i; . l.H t ':·!;;f}. f.f:J·t:~1~¥- if.~ii:-:}i {&f=!CJ: ,::~~i. } {)t.1 t-.~.l ~~~, ;~ --~- t.,, 1:~ ,.d:>'. •. J 1:~· 1:: ~i~ ..... 

Defendant sought Bardenis advice never came to fruition and no 
• i• • . •• .. -~~/J:.'.,t., .. ,~:;~·-~-;./_,:fXL~· .. ~-~j(~ ... r:~-~-?Ji.~~;~l~;; ~~¥-:/t)•:;'·,.n~~.-.-r_:,~ ''·.~= ,:·.i·.~-~ ;1 '•.,i'.: .> :.~ +\· 

pending issues i n or relating tb Britain have been pled. Thus, 
'.;,··:~.: ?Jt."':. ;iit~J1ii:· ;~·11r-~./;_ t~ .. f-r· .. •• !~. ."O: .•... :·~i,:' 

any consequence resulting from a ruling on the confidential i ty 
. ·,. 

of the Barden communications will sound only in New York, the 

situs of this case and the location of the allegedly defamatory 

statements 'a t issue; ~New . Yo'.rk therefore has 'the pr edominate • 

. 12 
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i.nterest in whether these communications remain confidential. 

The similarity between New York and British attorney-client 

privilege· demonstrates that no public policy conflict exists. 

Consequently, New York law applies to all of Plaintiff's 

privilege claims. 

IV. .,Applicable Standa:i:;d 

The purpose of the attorney-client privilege is to 

facilitate and safeguard the provision of legal advice; "to 

ensure that one seeking legal advice will be able to confide 

fully and freely in his attorney.ll Mitchell, 58 N.Y.2d at 373. 

New York law provides: 

Unless the client waives the privilege, an attorney or his 
or her employee, o~ any person · who obtains without the 
knowledge of the client evidence of a confidential 
communication made -between the attorney or his . or her 
employee and the client in the course of professional 
employment, shall •not . disclose, or be allowed to disclose 
such communication, nor shall the client be compelled to 
disclose such communication, in any action(.] 

N.Y.C.P.L.R. § 4503(a)(l). 

The privilege only applies to attorney-client 

communications "primarily or predominately of a legal 

character." Rossi v. Blue Cross & Blue Shield of Greater N.Y., 

13 
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----------------------------------,------,.....,,...-...,...,..,....------,----,-,-<7 . . ... . ,· · 

73 N,Y.2d 588, 594, 542 N,.Y.S,2d 508, 540 N.E,2d 703 (1989)) 

(internal quotatibn ma:r~s omitted) .• Ho\\lever, .. reference • to . non­

legal matters i .n ,COJWTIUni.cations primarily .of a legal ch~ract~r 

are protected, Id. "The critica.l inquiry is whether, view;i,ng the 

lawyer's communication in its full content and .. c .ontex,t, ;it was 

made in order to rend~r legal advice or services to the client." 
. . 

Id. (quoting Spectrumsys, .. Int'.l Corp, v. Chem.Bank, 78 N.Y.2d 
:~·:f~~·::~r; ,'.;1'.~~·•'J ~:L 

371, 379, 575 N.Y.S.2d 809, 5'81 N..E.2d 1055 (1991)) . . 

The presence of a third party during communication or 

• disclosure of ·otherwtse confidential attorney-client 

communications to a thircl, party waives the privilege absent an 

exception. People v: Os6rio, 75 N.Y.2d 80, 84, 549 N.E.2dll83, 

1185 (1989). There exist~ an ekception, referred to as the 

agency privilege, wh·en •the':'thi.td>party facilitates . the .tendering 

of legal advice, Such 'a':S . communic'ations made by the client to 
.,,._ _ 

the attorney's employees, ' ·through • an ·, interpreter, or to ~'one 

serving as an agent .· bf e-:i>ther the attorney or client,." Id . . 

Similarly, the common interest privilege extends the 

attorney-client privilege to "protect the confidentiality of 

communications passing from one party to the attorney for 

another party where a joint defense effort or strategy has been 

decided upon and undertaken by the parties and their respective 

14 
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counsel." United States v. Schwimmer, 892 F.2d 237, 243 (2d Cir. 

1989). To show the common interest privilege applies, the party 

claiming its protection must show the communication was made in 

the course of the ongoing common enterprise with the intention 

of furthering that enterprise. ~d. A limited common purpose 

necessitating dis~losur~ is sufficient, and "a total identity of 

interest among the 'participants is not requir~d under New Yo.z;-k 

law.llGUS Consulting . GMBH ~. · Chadbourn~ · &· P~tke LLP, 20 ~isc. 3d 

539, ~42, 858 N;Y.S:2d 591i 593 (Sup. Ct. 2008). 

Despite · their shorthand names, neither the agenc;yprivilege 

nor the • common--:inter~st pri yi1ege oper-ate •independently; both 

may only exist to pardon the presumptive waiver that would 

result from disclosure of otherwise privileged attorney-client 

communications to a third party when that third-party is 

included under the umbrella of the agency or common-interest 

doctrines. See U.S. Bank Nat. Ass'n v. APP Int'l Fin. Co., 33 

A.D.3d 430, 431, 823 N.Y.S.2d 361, 363 (2006) ("Before a 

communication can be protected under the common interest rule, 

the communication must satisfy the requirements of the attorney­

client privilege."); Don v. Singer, 19 Misc. 3d 1139(A), 866 

N.Y.S.2d 91 (Sup. Ct. 2008) ("The attorney-client privilege may 

extend to the agent of a client where the corrununications are 

15 



Case 1:15-cv-07433-LAP     Document 135     Filed 05/02/16     Page 16 of 37

intended to facilitate the provision of legal services to the 

client." ·. (citations. c1nc;I ;i.nternal quotation marks omitted)). 

The party assert.ing ~rotect}Qn bears the burden of , proving 

each element of,, pri V';j).·e,g$ :and ·~· lack . of waiver. · Os~)J;io 1 • 7 5 .. 

1N. Y .29. at : 8~ , .. 549 ,, N. l,:.hr?d at ., llf.l.? ·::.(,qi t,ations ,,<;;,mit.ted} ;oEg.iazaryan 

v - ; : Zalmay,e~, -i f'.£!0 •.: li:•: R H ]J?,,n A 4'+'t 4 ;2_ 8 : (,S-:Q, N ,:Y: ,,,, 2;0;1;3} . , "SuGh : showings 
. . .. . . . • . 

must: -};)e:-, bµse<;l_; C111_) f:!!V.I?1!:!'..~;B;rJ~;'(,i9.~{1~f ' .. ,1:11:.v~Y~Xf:.f hFPY91"l :a~-fj,,i:davits' 

. deposition test.i.Il!~P,Ji:'f Qt1 ::.ot.h,e'i:': ra9ndtssj:_qJ;e .;,~virdence .:? Icl ;:, (citing 

von Bulow by Auersperg v. yon Bulow, 811 F.2d 136, 147 (2d 

,,Gir~ )_, ," ,,c,ei,_,1;r ,·,~~nie.c;l, d~f~:inlh ·,$.: ,,. J;:O¾:~.,. -,::l0;7'7S;;~,t;•; ··: lS. -Q,1,, . ,,9~ ,J;;, :~d; 2d 

_ 4 98 ·( l98.7:lr; ·_·-- •.Bgwne .,:,01; ,N ,r¥1,.p;.:;,,>;Jnc:,; ,;iv; ,,.- ;A.m)3a,s.e, '. Corp;,; .- ) .·60 , _F ;J{.D., 

465, 47,2 ,, (S.D,.N. Y,. )~t~~BJ,k,::, ::,;: ,-~ 

. . . ' 

v, I;>lainti;ff' s 'Mot.ion tti ' Co1tipe1 i~ ~ranted. in Part and t>en;i,.ed 

in Part 

. .• .• ,· .. · ·: . ', . 

Consistent with the aforementioned standards, to survive 

' ' 

the instant motion to compel, Defendant must establish (1) an 

attorney-client relationship existed, (2) the withheld documents 

contain a communication made within the context of that 

relationship, (3) for the purpose of obtaining legal advice, and 

(4) the intended confidentiality of that communication, and (5) 

16 
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maintenance of confidentiality via a lack of waiver or an 

exception to waiver such as extension via the common interest 

privilege or the agency privilege. See~, Safeco Ins. Co. of 

Am. v. M.E.S., Inc., 289 F.R.D. 41, 46 (LD.N .. Y. 2011.) (applying 

New York law) (citing Abu Dhabi Commercial Bank v. Morgan 

Stanley, 08 CV 7508 (SAS), 2011 WL 4716334; at *2 (S.D.N.Y. Oct. 

3, 2011)) . 

. 1. Colllntunications with Jaffe Are Privill;'lgE!d 

"An attorney-client relationship is ., established where there 

is an explicit undertaking to perform a specific task~/' 

Pellegrino v. Oppenheimer & Co., 49 A~D.3d 94, 99, 851 N,Y.S.2d 

19 (2008). Defendant has sworn that she hired Jaffe in 2009 to 

represent her in connection with a deposition. Maxwell Deel. 1 · 

9. Though Defendant has failed to specify the end-date of 

Jaffe's representation, the in camera submissions demonstrate 

that these communications were made within the context of an 

ongoing attorney-client relationship for the purpose of 

providing legal advice related to the specific task for which 

Defendant hired Jaffe. Defendant intended that the 

communications remain confidential. Maxwell Deel. 'I[ 12-13. The 

communications themselves were solely between attorney and . 

17 



Case 1:15-cv-07433-LAP     Document 135     Filed 05/02/16     Page 18 of 37

.. ,-.. _. 

,;'..: 

client, :;,:dernon~-t;"rating la.ck of waiver. Accordingly, Defendant's • 

sti.btnd.:ss.totLs :#'1.:000,..19 ,: ,are ,pri'vi'leged . 

. ,· .. ;.!•.·· . 

. :,-:l'~~~•:irhlt~;tii'r#!,1. ·:~onunurti;o:~·.t;ionts .w th1s gt:Oii-p, ~00•20--26,•[ a;t,,-!) ~:r};yr,T§t: 
, . .' 

r-, ··r: : , . .:: 

;, (contained : (:1,if ~~h~d;Jfi~&.! a-q~'.Sif:: i)'.icJ~o,u~s:~i¾ :i~ ;, ,:i1n$i~d ~ d,f ·~ n,~t 

·', Defendant J>;-ov~ft~tf• 'r\o ,at'gurnent relevant · to the =applicatio:n of 

. , ·.p,r-±v:i.lege·:l6;Je~ails:Lt;iev'oid··of •· ~ny: attorney-,.client .;~q.immuni1rati:i:'bl'I '~"' ,. :::'.'.en -· 

••. : ?he PR¾~: ~e,~~a~~~!' o'f ,:::011~e_nt··Of ". a : •Jegal,· C.h?l:i'a¢:te~: r~fer,s·-;~'t~ mt, =Hi 

• i!'w~:1::t.·*~gti~~~~'tent> t'~oin B~rct,en; 1: indipaJ~D9 :::Pb~#r:~~y)·commuri,iis~~,~~ii{ 

. W'~tti i,iia:~~i~~<=tori /the;<p1:utpose : 0 f ,•t f aci J.;ita ting,, GoWr.. $ pu=blTc . ~- J 

i~!JL~t:!on~ ef)j!@J;<.tlL ,~ Rega:f'af.ess, «without an ·attorney-client ,_ >·:,;:;tr::: : 

co~uni'&at!Lont:,to ,,, fac:llit.lte, :it cannot b~ said that , Gow:',s • ~•·t 

·pre:s~rice·,,<¼nd.;-"±nput ;r was ;.necessary. to . somehow ·,_clarify ,or . imptove,:. 

comprehe-n,~ionJ of. ;Defendant. . cornmunications,with •· counselt '' as the:' ,­

·standard requirElS'- 1 See Egiazaryan, ·290 : F. R.·D. at 431. 7 As such, 

7 Defendant argues E'giazar;(an does not apply.· Def. 1 
S Supp. Opp. 

at 9.. - Defendant distinguishes that case as involving a .public 
refations ti rm, ~here th.is case involves a public relations 
"agent:n Id. As .reasoned infra §V(S), the Court does not rely _on 
Egiazaryan for the prfnciple that a public relbt.ions firm (or 
agent or specialist) cannot be deemed an agent for purposes of 
privilege protection. 

18 
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Defendant has not met her burden of demonstrating that the 

communications fall beneath the umbrella of attorney-client 

privilege and cannot be rehabilitated by the extension provided 

by the agency privilege. Defendant must produce the emails in 

#1020-26. 

3. Communications with Gow and Basham Must ae Produced 

The·se emails, documents #1027-28, are between Defendant and 

Gow, with Basham CC'd. Basham was therefore , a . third-party privy 

to these communications between Defendant and · Gow. , Defendant has 

not :jdentified Basham. Therefore, Defendant has .failed to 

establish an attorney~client relationship, an attorney-client 

communication of a predominately legal character, and lack of 

waiver. Accordingly, documents #1027-28 are not privileged and 

Defendant must produce these emails. 

4. Communications· with Barden Alone Are Privileged 

De fendant submits in her s upplemental reply and in camera 

submissions that these communications, 111045-51, are non-

respons i ve as they contain only communications between De fendant 

and Barden and "[n)o o the r party partic ipate d in thi s e mail 

19 
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i 

I· 
I' 

correspondence •/t .Menninger: Deel . , 'll ,11·; ·Supp. ,. Reply . at 5 , n. 2 .... , . , . 

Oocumen.ts .'.·#1;045.;;•4:6 -conta,.in ·~ommunications r hetween Defendant ,:and 

Bail,de:n:;••.fiOW,ei¥e:r,,, ,dQcum.ents df..1;·,047,,.51' ,include .Gow.-,. (and;cesmb;ain ,i;:',: 

fo~•w:a:r:d$_ ,,cfJ.1,pm,-,, q:thEi_r~,)::;.'.,.\Po.ouments -: #1047'."'"51': w,ill be addressed ;;. 'td .. ··: ·. • . • . . ' ·~- . . . . . 

{n.f.r~; § ' V(5J; as: these documents are responsive to Plain:ti:,f;f,~\'~ • 

J:>66urrt~rit :~qµ~s:t · No. 1 7. 8 Defendant' s repres¢ntat ions of • tnis . . .. . ,· ·· . · .. ·· . ' . . 

• -· <l5~~¢frJ,;i ·commurlication~ ·being unclear, tl'ie Court ,addresse_~ ,:the,i,t: '­

:$#:~ ~t'l,:~ ~~)U~if~' l~i!l.~ li,r~J i:+;~-* -:±Mt'>~tf.:,:,,:j,~;~~~tf . • Jr,: •• 
·: : •• • fT! ... ·.,. ·: 

.··.-; ;~~ .· ... :::. ··' 
·.:~.'.:~ . ,-..;:;: 

;-;:.:i·: . 

• -
1~~)ii~~ll'ti.~ll:'9~;~;~j~;;ttij~i ithtO:i ,-~~a~n;;,;Jia•$;:b~¢ti"ib~'l: •l~$f'.E: . 

__ ;, _,; ~;tt01:~~:Y~-:.:-.::;:i~,OX man:y::·Y,~~:rs.:' in -~onne'ction -~,.:~~~~t!,)~~~J¥:.hr~:;;~,;1;1r,~~T •~~;;"; :~:7 - :·: ,, ·'N¼, 

. ::: '..;.::;.. :f:~= 

<;iefamatim1: .lawsuits ·.against ,the U:K"; :p,te,.ss ./':•"~~fµ:l;iP,~~~A,~M,~h ';,;;~ 1 

._., ~--.• ·::;•,'i- , ;: . 

. !~: ·:":-i • :· j • • 

• ~/" j,.e,l~n.~ai~ilJ4i~wire~.,t,,~~~~fbd.,~e.¢f~,- Barden ,,to :. tep(esent~. h:e ir · re:garc:ii'.ng 

, the$.~ ,ffi$!,t t,e,1;s ~.at1g;~,~i:l~~tD:'.f c,op;tinu~s~>to> ,r;epr.es~iit·, be ,r;,~ ·M1;1,tw.e,Ll\;~;;,, (:t,­

De~,l. '.~::" 1 i~~k} _;p~,fencta.~t ,.-,:5.:ubm:ft,i ;,tl)~t Barden isstrectia;1 cease and 'i''>','.,:/ 

8 "Pla:infiff's - Document Request No. 17: All documents relating to 
commuriicatloris with [Defendant] and Ross Gow from 2005-Present." 
McCawlet~,P.$'2J~ .d!I §,!rRP ... .,;,~2ns9Hg~;e9 i B~PlY,~, t9 ,.9.PJ?P.:,,.;Mot. tp 
Compel . Pr6ducti6ri of ; D6cs. Subject to Improper · objections anct · 
Improper Claim of Priv., ECF No. 44, Ex. 2, at 9. 
9 Defendarit has not provided a contract or representation 
ag,r~~ffi.E:Htt to :;;ubstc;1.ntiatELth,e dates of t_he . relationship, though 
she 'aiieges on~ ex:i:'sts : 

0

Menninger 'oecl. '.II 17 _, Likewise, nO 
materi,q subst;antiat~s. B~rden' s role other , ~han a . largely bla_nk 
print-out from the Devonshire's' Solicitors website. Maxweli , , 
Dec;l.., Ex. ,D . . This print-out does not contain Barden' s legal 
education, ' profEissional . accreditation, or any other explicit 
indication that he was qualified counsel at the time of the 
communicati~ns other 'than t 'he implicit logical assumption that 

20 
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desist to British press, though no litigation ever materialized. 

Maxwell Deel. ~ 5. Defendant's sworn affidavit, coupled with the 

content of the communications {including a comment by Barden 

referring to having been retained by Defendant) are sufficient 

to .e,stablish Barden undertook the specific task for which • 

Defepdant has alleg~d she hired him in sworn affidavit. See 

Pellegrino, 4 9 A. D,~ 3d , at 99. It is similarly established by 

these ma.terials that .. th~se communications were made in the 

c9ntext of that relationship. Defendant's affidavit swears the 

communications we,re intended to be confidential. Maxwell .Deel. 'JI 

4. 

Defendant has . sworn that all of her communications w.ith 

Barden.were for the purpose of see)<ing legal advice. However, 

the content of the communications addresses matters not legal on 

their face (specifically, a press statement). See id. Not all 

communications betw~en an attorney and client are privileged, 

and "one who seeks out an attorney for business or personal 

advice may not assert a privilege as to those communications." 

Matter of Bekins Record Storage Co., Inc., 62 N.Y.2d 324, 329, 

465 N.E.2d 345 (1984). Moreover, even if inherently related to 

ongoing litigation, "[cJase law makes clear that a media 

having been called a "hard nosed litigator," he must have been 
qualified to practice law at some point in time. 

21 
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campaign ls not a litigation strategy." Egiazaryan, 290 F.R.D. 

at 431 ' (2:itadon oini'ttecl). 

• Nbtw'ithst~nding, ' the court must consider the commi.in'icafi6ns 

in the±'r ' t1J}1': cont12it. Ros 's.i, 73 N.Y.2dat 594. Alone, It :w6utd 

. __ • ,.·~-? . \:'::-:.<:_;.~), .. ·.::,:. ,.-1>:,;:~i: -, ;..·.:t· , ::·_,;,• _:,~: \_.,_;.; __ ,· -· ·. . -, ; ;.\ ·•: ':,) .'I; _: : j;_ . ·,:i ' .( --:':__. 

press ''s'tat4!ifh¢ht0 as legal ,. aavioe. Nev~rthel°!:Js.S, Defendant~ s 

asse~t'.fdn" t.rilff<-~]l~~'ss'st:~ttiftrteht 'Ts' a l'lecess',;i.ty pfciturs8'r . 

ittfg:iit±8h'.'''tlrld.~t • e.he· tiir' cofumerit laws ' ot: the uf<';, chahgi{~' ·· th~ 

.· ' . 
for which Defendant sou.ght Barden' s advice, the communication 

. . . . 
wi th 'akr<'i~ri is 'p f ~dornfnlf~ly for ' the purposes · of provi'dihg • 1ega1 

servi'ce'!l/: 'oelencl1fit hls' thE?refote met ne'r burden · or esttiblishfng 

5. C6mmtifri•citi'ons w:ith Barden and Gow ·Must Be · Produced 

Defendant' claims the protection of tl1e attorney-client and 

agen'cy privileges apply to communications with Barden and Gow. 

See Privilege Log. These communications include documents #1044, 

1047-51 (as set forth above), 1052-58, 10 and 1088-90. Defendant's 

10 Two chains in this series, U J052-5S and # 1055-5, appear to be 
forwarded in their entirety The messages to 

2? 
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privilege log does not list #1063-64 as a communication between 

Defendant, Barden, and Gow, but the chain nonetheless does 

include a message between this group, and it is analyzed 

acco'rdingly. 

Defendant argues "Gow is the agent for Ms. Maxwell," thus 

ta.king advantage of the principle ' that attorney:...client privilege 

may apply to communications between an agent anct· the clienUs 

counsel:. ,Def.' s Supp. ' Opp. at 8. The test dividing' agency (and 

thus privilege protection) and-lack thereof (and thus waiver) is 

the , ne.cessity of the third.,a-party in facilitating the 

confi:dential• communications ,between courrsel arid ' 'client . 11 Mileski 

v. Locker, 14 Misc. 2d 252, 256, 178 N;Y.S.2d -911, 916 (Sup; ',"Ct. 

1958); accord Don, 866 N.Y.S.2d 91; Egiazaryan, 290 F.R.D. at 

431. 

Defehdant's citations with respect to this issue are 

inappos.ite, referring to agents who more explicitly facilitated 

attorney-client communication . 12 Defendant's most reievant 

will be addressed infra §V(6). The messages contained 
between Defendant, Barden, and Gow are addressed in this 
section. 
11 The title "agent" is not determinative of whether Defendant's 
privilege assertion survives the applicable test. 
12 F'or example, Hendrick v. Avis Rent -~ __ i:ar Sys., Inc.. involved 
a quadriplegic plaintiff who has been involved in a 
"catastrophic" car accident rendering him unable to seek legal 

23 
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' j 
I­
i 
I. 
l 

. _g.itat.-i+-0Jh,i$ ;tt,Q,c:ln:,••r.e Gr<;1nd f, Jur£ Subpoenas,·,·. 265 F . ,; Supp. ~, 2d . 32l, 

( S. D,:N~c¥. c'2-O,@aY;; •:swnicti ;qi.irec.tlty ; addressed ,the · r:ole •; of. tpubli<z,o:'.t 

(]'.)° ~onfi'cientia1 c;ommunications (2) between lawyer.s~/anc:i •J,i 
public telati6ns consultants (3) hired by the lawyers to 
assistth~m · ±nde.illing with the media in cases such as this 
(4 k thaJ are : mape fot the purpose .of giving qr . receiving•{ 

,.,::£J!:0l1~!ii2~~:::~lri=r~~li!~~~~r,~~E::;::::::m• 
,. :••' 

·_ f ;~~'tqtftll~~~jidatiU'J.cr~Jo1e¼:; ~fih~at: ·,s.h,er ~'t~,qr(P<2W;;i~n~i!~~afd~i: t:~~·· •it~: • 

..• ~~in~,ltin~~)J,$ ~i·~w ittl.al~w,Jiii:oeql;Ji-i;,,;' !IL ,:6 /~t'l'h~~-~-f ~'.¢j#'$'1 -a,r~ji~tgh~e~~: ,, . 
~ . . ' ,• . • 

:~•:: ·. • 

1-1;,ti:9~ >1!asJitli~,yiii~feJ~afl.ei~ ~-:~0i~q_wts !telatlionshi!pi tm ·oefenda:ntf ,.,, hit -'''t•f~---, 

....... !' j;~~~,~l,~~,ttijg~~ .. +1t,ci,~ ;;,~ ,~~~s~$:;:~, ~;,,.-,~~:tl"' 
p:,: '' 

couns¢1 b6th physic.3lly arid einotionaTly. 944 F. Supp . i87f. 189 
(W.b:1LY. 1996). Mileski v. Locker involv.ed interpretation to 
suritjou!}t,. a, .. :;Li=iriguqge J:>A;r:riei;:. , H t;,isq. ,. ~Q. a:t , ?55, ~1}8 N~)' 1 S. 2d at 
915.:.6 ~- • in '. First ·Am. ·commercial ;· Bancor'p, ,. :rnc-~··· v. -~ Saat'chi . _&. 

~ea~(?~L ~9\1~AO?~'-:: :~n.c,~,. __ i;ipJ,Jk!=b.n,, ~l1!:; ,i i.; n.stap~ t ~~::3e;;_ 1 ap.. e,ff:+_~siy~ 
agency agreernent ·between the Defendant company and third party 
was provided .to : the court and upon .. which : the .court;. .'. reli.ed .... Stroh 
v. Geh~.i~l!',k'~tof~;·•co'i:-e'~•! tri\,'c):i..;Jed a. tragic underlyi~g- car ··,·· ; • •• 
accident wherein the 76-year old Plaintiff had lost control of 
her vehicl_e driven into a park. Stroh v. Gen. Motors Cor•p., 213 
A.D,;:,2:ct , 267,,. 623 .. -N.Y.S .,2d· 873 .: (1995). That court, ·'1presented with 
an ·aged .. wornan · required .'. to recall; - and perhaps .relive; what ,, was J 
probably the most traumatic experience of her life," held the -, 
presence . of Plaintiff( s · daughter, who had ·· select.ed Plaintiff's · 
counsel and driven her · to :th_e,- law office; · was . necessary to · 
facilitate Plaintiff's .communications with · counsel, · Id. at 87 4-
5. 

24 
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Defendant has failed to positively establish that Gow was 

necessary to implementing Barden's legal advice. Defendant 

repeatedly refers to Gow as an agent and references that Gow 

provided information to Barden at Defendant's requests "so as to 

further Mr. Barden's ability to give appropriate legal advice." 

Defendant, as cited above, · relies on fair-comment · law to prove 

G9w':s nt:lcessity in the relationship with Barden. Def. ' •s Supp. 

Opp; at 9,.· However/ at best, this establishes only that Gow' s . 

•input and presence potentially added value to Barden' s legal , 

;advice. "[Tlhe necessity element means .more than just useful and 

convenient but requires the involvement be indispensable ·or 

serve some specialized purpose in facilitating attorney client 

communicationsJ'Don, · a66 N.Y:S.2d . 91 (citing Nat'l Educ. 

Training - Grp.; Inc. v. Skillsoft Corp., 1999 WL 378337, *4 

(S.D.N.Y. 1999)). 

The structure of fair comment law may require counsel to 

engage in .public relations matters by providing a comment to 

press, but it does not follow that counsel is unable to 

communicate with his client on that issue without a public 

relations specialist. Advice on the legal implications of 

issuing a statement or its content is not predicated on public 

relations implications. Likewise, it has not been established 

that the Defendant was incapable of understanding counsel's 

25 
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advice on that subject without the intervention of a "media 

agent/{ or• that Gow .was translat:ing information between Barden 

and Defendant in the. ,lite.ral or figurative· sense. That Gow 

issued the st,1tement cfi:;afted by. Barden or signed a contract with 

Defendi:3.ntspeaksto his intimate involvement, but not to his 

ne.oessity ·" ::1' [W)J:;i~~.e t-he third pa.rty/ s presence is merely us.eful 

but.not n:e.cesJ;aXlyf.cthe•pri.vil~ge,d,s lost." Allied lr:isn,Ban"ks, 

P.L::C~; 24(H R,R';D. • at>lO~,: tcit?ttion and· internal quotation m,;:i:tks 

omi'ttt;edf •.: Qef~npant· hasfnot met ·.her burden· to establish hat ,Gov1 

•· was~n:ece:ss~;P,):'.,. to, faoild,,ta:tei 1':he· relationship ,with·BI:t:tden, as the 

s tangcJr9r;t~gJ'l.l'i:rns: ••• 

Sim:i.il<3El.¥/ :f)eferidant has failed to.establish that:the 

predominate purpose<of tr1e cornrnunicat,ions. in guestio11 was the 

ultimate provision of legal advice. Throughout the 

communications, Gow is involved for public relations matters. 

Like several other 

exchanges involving Gow, this line of emails was prompted by an 

inquiry from a report12r. 

26 
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.· ;rhese are not 

the necessary elements or evidence of facilitating legal advice 

between client and counsel. 

Tobe sure, . some legal advice is included in the 

communications between : Barden, Defendant, and· Gow. However, . as 

the quotes above demonstrate, both Ba,rden and Gow provide 

Defendant with what amounts to public relations, not legal, 

advice. It is something between business and personal advice, 

neither of which are privileged even when coming from counsel. 

Matter of Bekins, 6,2 N-. Y .2d 324, -Furthermore, the protection of 

privilege is presumptively .narrow, not broad. In re Shargel, 742 

F.2d 61, 62 (2d Cir. 1984) ("Since the privilege prevents., 

di,sclosure of relevant evidence and thus impedes the quest for 

truth, ... it must be, strictly confined within the narrowest 

possible limits consistent with the logic of its principle." 

(citation and ~internal quotation marks omitted)). Accordingly, 

where Gow's necessity has not been established, Defendant cannot 

include the entire field of public relations matters into the 

realm of legal advice by virtue of a law that implicates press 

coverage. 

It has not been established that Gow's input on public 

relations matters was necessary for Barden to communicate with 

2 7 
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l 
i 

I 

Defendant ,o:r/,prbvide>legal :advicer 1or that the · primary , purpos·e ! 

Consequently, Defendant has fai1ed to demonstrate "the n Hetnent'$ :• 

necessary t<;i s~stain the protection of privilege with respect to 

5:l);,~ (aS ~$'&otlt,;ort~~li1~,¢,},;.f;J.1]j;~,~45'8, . li06J,..,~4J, ,·,arid'i;'1088Y90f "ff.r,}'li; .. ,f,ll;;,;,~· 

D~£en~-~~r-t~1l'ttt: ~~if U~e4~~fii;~;~ :,. ~111~•!,1s 'titi~, f iA:!',;,;.oo;;f;: ~-,;.,•:~if XI>· :f,!i f/(,:;1~ ~t ~Jf~'. 

} ~\'J'.'.,;; ;: tr·,;7;1 . ,·~A~8~~~~,~~~ 1~,lf~:t~· u,~;~ • .~;'.IK!,~,;~~-i JJ~ii_+,.1, ~ ~';£€i 7~j;lf~,i;~,!£f.J. 

,v,.·•&1-tts1:~ :n~;,,,: ~,t/1,:t~~iJ~i,·r:t<::{ !i!'<r~Y :t! L;r,.. 1.~; ~t'f1r:1+1,~:. 

-~~::· · )i115~\j~B'tl~tt(ri;t-~:~t~~11;1tt~ij~tiiii~feotr;idh··-6:['. ':1bfi~ •:Boirurl~,1i:Y:£rft~t~~1fiI~a·· 

'-thll{.;.:i,~¥~i~;;/'~PPJ.~.~ ·.·~~i~c,~~11~~a~iti,-tin:s.}w . .4t·rr:- t$f5~:e~1~:if;~a:Jr"lS,t{ _ 

eridofup~;~~ti~'jp~Wtt;alt.ff.QiP~:95 til'.Opi$'Ss·;: :ifn<f 10·.si9;.. 8'3U 1tti'e·s.,tif :M; . .:7ir 

conttn~~:~i!,~~li~t \\(¥th•;lllllllilf nclud·e"'comrnuniba t i ons \wt t ;n~ ·:'6t:1feiff~:,t,; .• 

: ,,,· .. ; :•, , ~r 1i i 1~f:::1.1i, ,:::t ~ ,J ~·, ,s1t~f••'iii f!'/ r 

r:.:<• Ttlecommun-i't:atioh§ Tn1 e·ach of'• these chains-·include messages 

between Defendant, Barden, and Gow that were ultimately 

forwarded to - As rea.soned above, attorney-client 

privilege does riot applyto ' the underlying emails between 

Defendant, ·Barden, and Gow. •~ Accordingly, - they - cannot be -

28 
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' 

. . 

rehabilitated by the common interest privilege. Thus, this field 

of documents and ·. the · common . interest claim with -is 

narrowed •tO '· the • communications with-found on #1055, 

#1063; · and · #l088, as •the , remainder of the documents in question 

have already •failed to qualify as protected under the attorney-
' . 
client ·and ;;agf'indy ;pri.vileges ·~·· · :.-: 

,;',.,.; "'· ·,1 iTo "as'sert<·the C6it\rii6ri: iriterest ·privilege} the' p~tty blaimirig . 

it$ pr6t:ect'i.dn ,Tfiust'i estfablish. • ('i -) lthe :cto:cuments in question are: 

att'drrteY~client :comrnunfba.bions :subject to; the attorhey"'clieht ·._ 

privileg1a, . (di'i)', the' pirt'.i :e~ ,involved· $hare' a common ·legal;'~; 

• interest:1,::r-and'!L(.ii:j_) ,· ?'the ' statements' fbrwhich protection · is ··'' 

sought , we're deslgned': to· :fu'rther · 'that·: interest." Chevron· Corp, v. 

Danziger, 296 F.R.D. ·168~ · 203 rs··~o·: N.Y.2D13) ~(citatiohs .. 

omitted). 13 To merit any analysis regarding the presence of the 

attorney-client privilege'/ eht,her the :u·nderlying ·foi-warded 

messages must include communications protected by the attorney­

client privilege, or : the :messages t~{excludingthe 

forwarded materia.ls) • mu$t -themselves show some attorney-client 

communication. 

13 "New York courts applying the common interest rule to civil 
proceedings ha~e often looked to federal case law for guidance~u 
Egiazaryan v. Zalmayev, 290 F.R.D. 421, 433 (S.D.N.Y. 2013) 
(collecting cases). 
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. . 

As set forth a};)o:ve, the underlying communications that were 

sent to-9-n tl)i-s bat:;ch. a11 fail tQ qualify as protected 

under . t:he attorney-_-cl,ient privileges, because Defendant has 

failed to meet 'LtlJ<;;\;, Pl:'~ciqminance requir.ernent and • failed to .. 

demonstrate ·· that Gow' s inclusion did . not , cons.titute , waiver 

pursuant to the agency privilege. The e~ails bet~een Defendant 

.an~;iJ,e2q;~ud,,i:1J,m ;the. ;prwa12_tj_ed .:.collilllunicat.tons :that ;; include 

Ba•~dep :anc1 ,;;GPw)Y q.<t ,!l9lc1 :th~ms¢lv.e:s ir1clude: -coun:sel ot eveh 1lega1 
•• •: ·. . · . •.~--- , . ''; ·., cc,· ._ ··.i: '. ·:: . • .. .• . ; :: • .. .' • •• . .. - . . . • , . • • . • .. -·,. • . . ' 

commu.nig~;'t,ii:Oq'§,H?Je.t :919,tte' prtvi:J;;ege.d .c,ammunic:ation~f/ 

Accor<.iin,g}.y, ;>cs:t.P~:~y ,.eJqp:,j,.1.s•; ,fai1; .tP: m.eet • the·. ·fir,st :elemel1.t1 ;pf ·.the 

co~91:1 ,, ini,f;l.res.t: :priyii.l,,ege. Do,cuments ' #:1055~5.8, :,#1;063-,64,, and 
•':- · , ...... ... ---,,.-, ,:' - ···''·-·' ,·· •. , .. 

#1088-90 _ f!lUSJ. , be ,propuq:~d ip tpf;!,ir entirety. 

Docui:nent #l059 includes messages between - and 

. Unlike the emails including messages between 

Defendant, Barden, and Gow, the messages between 

-merit an inquiry regarding the presence of a privileged 

attorney-client communication. 
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Defendant swears-represented -"span [ing] 
~- · - .<, .• 

several years, including 2015,• when the email in question was 

sent. Maxwell Deel. ! 14. Defendant has not produced an 

affidavit from attesting to this fact or any 

representation agreement. However, the communications contained 

in Defendant's in came'ra submissions themselves demonstrate an 

attorney-client relationship existed. -refe'rs to himself 

on January 12, 2015 as' primary counseln in 

. .' .; . . . . 

the present-tense and with respect to specific ongoing legal 
, ' . . ; 

matters. Accordingly, an atior~ey-client relationship i; 

established between 

,- ~ n document #1059 also demonstrates it was made within 

the context of that relationship, both topically and 

chronologically. Defe~dant's affida~it establishes her intent 

that her communication with -µregarding legal advice was 

to be kept confidential. Maxwell Deel. ! 16. 

' ' 

The law distinguishes between a common legal defense 

interest, which cloaks related communications in privilege, and 

a common problem, to which the privilege does not apply. 

Egiazaryan, 290 F.R.D. at 434 (citing finkelman v. Klaus, 2007 

WL 4303538, at *4 (N.Y.Sup.Ct. Nov. 28, 2007)). n[A) limited 

common purpose (that] necessitates disclosure" meets the 

standard. Defendant and - llad more than a common prob1ern 
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or a common interest in one another's vindicati~n. -

and 

:I-. }h\rref<?,fe h~~' a l"~.tficier1tly common purpose that '.3harin9 

their legal adyice was nec~ssarY,to put forth a comm911.defense. 

logistica~ly related to furthering
5
,t,he 7ommon interest between 

'~~j~~i De~:~~ant. Acco,r;din,g1tr -document #1059 is 

privileged. 

Documents #1060-61 in.elude messages between 

-~hich then forwarded to Defendant. Defendant has 

"Maxwell Aff. t 15. It is not 

established when those years were, or even that the period of 

time encompassed the communications in question. This belief is 

completely unco.rroborated, and no content within the 

communications tends to show that was acting in a 

representative capacity for- To the contrary, the in 
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.. 
• • • 

camera . submission9 .with · show hi!ll to be acting more 

likel_y on h~s own behalf and in his own iqterest, discussing 

'
1Ca:retb\+ C+l/':-::L4,ke ,:SeY;!:cl::r;al: ot:hex -e1erne,nts pf .the in camera 

submi s sions:,1 t:hJ,$, t<:;Pl'llJ1i'1tJica::y,;L;o1) ;tens;ls ,to; :df;tIBons,trat.e. ,that, 

• ~~ .§tH1,a :1H~,.r'.$P;!)Jl ~>Jnt\e:re.~~;S. in, -qpq,! :1Jct• :• 1:Ji;th . 

at the 1::p,rt\~11Qt ;/\:)[le'.i C,9JJWIU,Jli..GaJ):J?Jl;S ,;in qµ,ewt•;h.q,q, .. arguap:}y. • 

preclttp_ipgh 9n na¼,1:0+n~y:-:-- clte.n.t, .. ~el c;3,t ion.~h:iR," ,;petend.anti h_i3;5 
. . . . . '• , · ". , --- ' .. . · , :.' -· , - ,.• ' , ·' ' ;.,i .. -. ·,; · •. • --'·· 

.. . .· 
• ·•• th~~f:it.9J&t ·( t.:Ji.~,f~<:h :1:9•;;.·¢'einfp,ft§tr:A;te:•Fl.h¥ ·•,7lemen-J:•• o.f a:ttoi;~ney7-_cl,iept,,, . . 

attach, an~L 9-oc:;µment{3, , #:1.060::-6:l. crnust be prod,uc.eq. 

d, Docn1JJ1ents #1029, #1062, #1065, #1066, #1080, #1081, 
#,~082, #,.108~;- #100,4,, #108~---87, . #J,,p91, #1092, #1_09~-
94, #1095--96, #1097, and #1098 Must Be Produced 

Each of these documents concerns emails solely between 

Defendant and- As reasoned above, Defendant and_ 

were in :.a .~.ommon interest relationship for .the. purposes of these 

emails. However, the common interest privilege does not apply to 

all communications between two parties sharing a common 

interest; a privileged attorney-client communicat.ion must . sti l l 

33 



Case 1:15-cv-07433-LAP     Document 135     Filed 05/02/16     Page 34 of 37

be involved. Pem-Arn., Inc. v. Sunham Home Fashions, LLC, No. 03 

CIV. 1377JFKRLE, 2007 WL 3226156, at *2 (S.D.N.Y. Oct. 31, 2007) 

(finding the common interest privilege did not apply where the 

document ·in question was ·not •a communicat'ion where in the party 

claiming privilege sought confidential legal advice). For 

example, counsel to two 'parties· sharing a common int ·erest may 

communicate with one ahother ·td provide legal advice in · 

furtherance 1 of'. that int'eresti ', id >,7 ot· two' pattles sharing a 

common intere·st 'may discl'dse the \advice of their counsel in 

furtherance of: their .interest> Egiazaryah, 290 F. R. D . . at '4 34. 

However, the common interest · privilege only ''operates to protect 

privileges such as the attorhey:..'cl'ient •• privilege that that• would 

otherwise be wai vea by disc'1d'sute ~" Id. These commuhications are·• 

mostly mundane 'exchanges ' and conta"in · no indication that there is 

any underlying communication fromanyattorney, even with 

respect to the few communications that .discuss legal issues. 

Defendant has not 'pl'ed any d't'her u11derlyirfg privilege applies. 
i t ,, , . . 

Accordingly, Defendant has failed to meet her burden and these 

documents must be produced: 

e. Docwnents #1067-1073 and #1074-'79 Are Privileged 

Documents #1067-1073 and #1074-79 are mostly duplicative. 

In the #1074-79 series, communications between Barden, Defendant 
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., 

and Cohen and between Har,c;len -and-.,are forwarded. This 

same series is duplicated in #1067-73, with an additional email 

at the most , recent end o,t tbe q,hain '. between __ ,and . 

Defendant. 

As •di$,CllS$ed u?,boyE:t; ,,cl,t itotJiel-c:~1ie,nt ,. rti!lat'ionships -- have ,been :c 

estq,Qli!:!.he_c:l; t f O,,Vr:t.,qe, f !'fE=·t:J.E;v,ant n~:ime ftPE?r;i:oq/,$ {g:et\-?e,~n, -Deffentjant and 

Barden andbetween 

Cohen, of Cohen& Gresser; LLP, continUid ·as her counsel after 

J a :t:Je -l~t:•t :, :~o.ben:c-&, ,Gi.es:.s~p;,V M~}ywe,1).; Dgoli .. ;:'lfoil;q,,. Def en,<::lan t has • 

submi tted .. ,.a .firm , .. prof.,j.J.e ShoJing .Cc;i.hJID1fJ;,9/<p~., ,c3 /P . .;1,il;'tnEf:r,, c).,tµ ~:_:Qohen­

& Gresser. Maxwe11Decl., Ex. C. Cohen is copied on a single 

Jaffe. The cont;ent. of th¢ ', email ,supports Defendant's contentign 

that Cohen represented ,her in th€! IJnJteq States, while ~Bar.den 

represented , her interests. i;n . the UK~ Accordingly, Cohen's , 

presence did ,- not ,w.aive a:ttorney-:-client privilege. Privilege is 

therefore -established to :the underlying communications that were 

ultimately · forwarded td- Likewise, as reasoned above, 

Defendant was in a common interest relationship with -

with respect to advice relating to 

privileged. 

Consequently, this entire string of communications js 
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f. Docuroel)t #10~9 Must Be Produced 

Defendant's privilege log cites doc~ment #1099, an e~ail 

between Defendant a~{;i;;- .. as responsive but protected by 

the common interest privilege. This document was not provided 

for in camera review. Accordingly, 'Defendant has failed to meet 

her burden of establishing the - elements of privilege apply and 

this document must <be' produced~ 

• 7. CollllnUnioa.ti.ons wi~.- and, , 
. • . . .~s:·, ,, .. 

#1030--43, Must. Bes i,:roduced 

Documents #1030~43 contain a single email from Defendant to 

• containing a lengthy attachment of a 

transcript reasoned above, 

Defendant has failed · to establish 

an attorney-client rel~tionship. Defendant has not pled any 

information regarding- or relating to the communications 

included in the attachment. Therefore, no underlying attorney­

client privilege has been established and the common interest 

privilege cannot apply. These documents must be produced. 
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VI. Conclusion 

For the foregoing reasons and as set forth above, 

Plaintiff's motion to compel is granted in part and denied in 

part. Defendant is directed to produce documents as set forth 

above on or before April 18, 2016. 

This matter being subject to a Protective Order dated March 

17, 2016, the parties are directed to meet and confer regarding 

redactions to this Opinion consistent with that Order. The parties 

are further directed to jointly file a proposed redacted version 

of this Opinion or notify the Court that none are necessary within 

two weeks of the date of receipt of this Opinion. 

It is so ordered. 

New York, NY 
April / ,:S-: 2016 T W. SWEET 
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