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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY, FLORIDA

Case No. 50-2009CA040800XXXXMBAG

JEFFREY EPSTEIN,
Plaintiff/Counter-Defendant,

V.

SCOTT ROTHSTEIN, individually, and
BRADLEY J. EDWARDS, individually,

Defendants/Counter-Plaintiff,
/

PLAINTIFF/COUNTER-DEFENDANTJEFFREY EPSTEIN’S
MOTION TO MAKE COURT RECORDS,CONFIDENTIAL

Plaintiff/Counter-Defendant Jeffrey Epsfein (‘Epstein”), pursuant to the 15% Judicial
Circuit’s Administrative Order 2.303-9/09, moves the Court to make court records confidential,
and in support thereof, states:

1. There is a dispute between Epstein and Defendant/Counter-Plaintiff Bradley
Edwards (“Edwards”) over the privileged nature of certain documents that were included on a disc
recently obtained from Epstein’s former counsel, Fowler White.

2. Epsteinrecently identified exhibits on his Clerk’s Trial Exhibit List which included
documents obtained from the disc. Edwards moved to strike those exhibits both on their untimely
disclosure and because he alleged 49 of the exhibits were attorney-client privileged.

3. The Court held a hearing on March 8, 2018, at which time Edwards’ Motion to
Strike Epstein’s Untimely Supplemental Exhibits and to Strike All Exhibits and Any Reference to

Documents Containing Privileged Materials Listed on Edwards’ Privilege Log was heard. The
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Court struck Epstein’s newly disclosed exhibits as untimely but did not make any findings on the
privileged nature of the documents. In order for Epstein to preserve his rights concerning the
Court’s rejection of the ore tenus request for an in camera inspection and striking of Epstein’s
newly disclosed exhibits, the Court directed Epstein to file under seal the newly disclosed trial
exhibits which Edwards has claimed are privileged. (3/8/18 Aft. Tr. 62:2-63:1.)

4. At the March 8, 2018, hearing, the Court also stated that the copy of'thewdisc entitled
“Epstein Bates Stamp” obtained from Fowler White’s files should be filed underseal:

... that the one disk containing the documents that are being sought

to be introduced at trial to take [sic] to record will bepermitted to

be filed under seal.
(3/8/18 Aft. Tr. 75:16-18.) The Court directed the Link & Rockenbach firm to maintain Fowler
White’s original files (including the original disc). (3/8/18 Aft. Tr. 80:8-81:15.)

5. Because the case was stayed on-March»9, 2018, by the Fourth District Court of
Appeal, Epstein could not move the Court to seal the disc and exhibits in accordance with
Administrative Order 2.303-9/09. <Epstein; however, on March 11, 2018, served a Notice of
Service of Court’s March 8, 2018, Hearing Transcripts and Compliance with Court’s Rulings, a
copy of which is attached'assExhibit A. Simultaneously with the filing of this Motion, Epstein is
filing the disc and/stricken trial exhibits under seal in compliance with the Court’s rulings at the
March 8, 2018, hearing.

6. While on March 12, 2018, nunc pro tunc to March 8, 2018, the Court entered an
Agreed Order sealing two docket entries which referenced the contents of documents Edwards
claimed are attorney-client privileged, the Order did not address the sealing of the disc and the
stricken trial exhibits.

7. The Fourth District Court of Appeal’s stay has now been lifted in part.



8. Epstein recognizes that Administrative Order 2.303-9/09 provides that a request to
seal court records must be made by written motion and that the parties may not submit an agreed-
upon order. Specifically, the Administrative Order provides:

1. A request to make court records ... confidential in any type of
case must be made by written motion. Parties cannot submit an
agreed-upon order. The Motion must be captioned “Motion to Make
Court Records Confidential” ... The Motion must identify with
particularity the records or hearing to be made confidential and the
grounds upon which it is based. ...

sk

3. A public hearing on any motion to seal a court record ... will be
held as soon as practicable but no sooner than tem,(10) days after
notice is given to the public and the press. ...

4. A sealing order issued by a court must state with specificity the
grounds for sealing and the findings of the'court that justify sealing.

. The order must contain specific’ findings that the degree,
duration, and manner of confidentiality are no broader than
necessary to protect the interestsilisted’in the Interim Rule of Judicial
Administration 2.420(c)}(DA). ...

Accordingly, to assure thatdtherdise”and stricken trial exhibits that Edwards claims are
privileged are accepted by the Clerk under seal and remain under seal, Epstein requests an Order
authorizing such filings and'advising the Clerk that such filings shall remain under seal until further
order of the Court,, By filing this Motion, Epstein does not agree with Edwards’ privilege

assertions.

CERTIFICATION

This motion is being made in good faith and is supported by a sound factual and legal basis.



CERTIFICATE OF SERVICE

I certify that the foregoing document has been furnished to the attorneys listed on the
Service List below on March 21, 2018, through the Court’s e-filing portal pursuant to Florida Rule
of Judicial Administration 2.516(b)(1).

LINK & ROCKENBACH, PA

1555 Palm Beach Lakes Boulevard, Suite 301
West Palm Beach, Florida 33401

(561) 727-3600; (561) 727-3601 [fax]

By: /s/ Scott J. Link
Scott J. Link (FBN 60299 1)
Kara Berard Rockenbach (FBN 44903)
Rachel J. Glasser (FBN 577251)
Primary: Scott@linkrocklaw.com
Primary: Kara@linkrocklaw.com
Primary: Rachel@linkrocklaw.com
Secondary: Tina@linkrocklaw.com
Secondary: Troy@linkrocklaw.com
Secondary: Eservice@linkrocklaw.com

Trial Counsel for Plaintiff/Counter-Defendant
Jeffrey Epstein
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SERVICE LIST

Jack Scarola

Karen E. Terry

David P. Vitale, Jr.

Searcy, Denny, Scarola, Barnhart & Shipley, P.A.
2139 Palm Beach Lakes Boulevard

West Palm Beach, FL. 33409
mep@searcylaw.com

jsx@searcylaw.com

dvitale@searcylaw.com
scarolateam(@searcylaw.com
terryteam(@searcylaw.com

Co-Counsel for Defendant/Counter-Plaintiff
Bradley J. Edwards

Philip M. Burlington

Nichole J. Segal

Burlington & Rockenbach, P.A.
Courthouse Commons, Suite 350
444 West Railroad Avenue

West Palm Beach, FL. 33401
pmb@FLAppellateLaw.com
njs@FLAppellateLaw.com
kbt@FLAppellateLaw.cein
Co-Counsel for Defendant/Counter-Plaintiff
Bradley J. Edwards

Bradley J. Edwards

Edwards Pottinger LLC

425 N. Andrews Avenue, Suite 2

Fort Lauderdale, FL 33301-3268
brad@epllc.com

Co-Counsel for Defendant/Counter-Plaintiff
Bradley J. Edwards

Marc S:Nurik

Law/Offices,of Marc S. Nurik

One E{ Broward Boulevard, Suite 700
Ft. Lauderdale, FL. 33301
marc(@nuriklaw.com

Counsel for Defendant Scott Rothstein

Jack A. Goldberger

Atterbury, Goldberger & Weiss, P/A.

250 Australian Avenue S., Suit€ 1400

West Palm Beach, FL. 33401
jgoldberger@agwpa.com
smahoney@agwpa.com

Co-Counsel for Plaintiff/Counter-Defendant
Jeffrey Epstein

Paul Cassell

383 S. University

Salt Lake City, UT 84112-0730
cassellp@law.utah.edu

Limited Intervenor Co-Counsel for L.M., E.W.
and Jane Doe

Jay Howell

Jay Howell & Associates
644 Cesery Blvd., Suite 250
Jacksonville, FL 32211
jayhowell.com

Limited Intervenor Co-Counsel for L.M., E.W.
and Jane Doe
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY, FLORIDA

Case No. 50-2009CA040800XXXXMBAG

JEFFREY EPSTEIN,
Plaintiff/Counter-Defendant,

V.

SCOTT ROTHSTEIN, individually, and
BRADLEY J. EDWARDS, individually,

Defendants/Counter-Plaintiff.
/

PLAINTIFF/COUNTER-DEFENDANT NOTICE OF
SERVICE OF COURT’S MARCH 8;2018, HEARING TRANSCRIPTS
AND COMPLIANCE WITH COURT’S RULINGS!

Plaintiff/Counter-Defendant Jeffrey Epstein (“Epstein”) hereby serves the transcripts
(morning and afternoon sessions)«0f the March 8, 2018, hearing, and provides his Notice of
Compliance with the Court’s rulings. ) Epstein will file this Notice with the Court once the stay is
lifted.

THE COURT’S RULINGS

At that hearing, the Court made the following rulings:

e2As to Intervenors’ (E.W., L.M. and Jane Doe) request to temporarily seal the
pleadings relating to the e-mails, the Court granted the request and asked for a
proposed Order. (Morning Session, 3/8/18 4:16-5:1.)

e The sanitized redacted version of Epstein’s Notice of Filing Appendix shall be filed
under seal. (Afternoon Session, 3/8/18 75:20-23.)

! Although no written Order has been entered and the proceeding is stayed, Epstein has
complied with and will continue to comply with the Court’s rulings on the record.



In order for Epstein to preserve his rights concerning the Court’s rejection of the
last-minute request for an in-camera inspection and the striking of his newly
disclosed exhibits, Epstein shall file under seal the newly disclosed trial exhibits
which Edwards has claimed are privileged. (Afternoon Session, 3/8/18 62:2-63:1.)
These do not include exhibits that were already in the Court file or used in this case.
(Afternoon Session, 3/8/18 76:8-21.)

Link & Rockenbach, PA’s copy of the disc entitled “Epstein Bate Stamp” that is
the subject of the dispute will be filed under seal. (Afternoon Session, 3/8/18,
75:12-18.)

Link & Rockenbach, PA to retain Fowler White’s boxes, includinig the original disc.
(Afternoon Session, 3/8/18, 80:8-81:15.)

On Friday, March 9, 2018, at 4:15 p.m. the Fourth District Court 0f-Appeal entered its

Order staying the state court action pending its review.

PLAINTIFF/COUNTER-DEFENDANT:S COMPLIANCE

Plaintiff/Counter-Defendant Jeffrey Epstein’s’ counsel, Link & Rockenbach, PA, have

complied with the Court’s rulings at the Mafch'8, 2018, hearing as follows:

Link & Rockenbach, PA has not made any further dissemination of the documents
included in the Appendix, in Support of Epstein’s Response in Opposition to
Edwards’ Secomd Supplement to Motion in Limine Addressing Scope of
Admissible Evidence, trial exhibits or other documents from the disc that Edwards
has asserted privilege claims over.

On March 82018, Link & Rockenbach, PA notified its client, its co-counsel (Jack
Galdberger), its litigation team working on this matter, and its expert, Timothy
Chinaris; to destroy all hard copies and electronic versions of the documents
obtained from the disc and any copies of the discs that they had in their possession.

On March 6, 2018, Epstein filed his Notice of No Objection to Attorney Paul
Cassell, on Behalf of L.M., E.W. and Jane Doe, or Defendant/Counter-Plaintiff
Bradley J. Edwards Moving to Seal Court Records Until the Court Makes a
Determination on How the Documents Shall be Treated.

Link & Rockenbach, PA is assisting Edwards’ counsel to seal the redacted version
of D.E. 1242, Epstein’s Notice of Filing Redacted Appendix in Support of
Response in Opposition to Edwards’ Second Supplement to Motion in Limine
Addressing Scope of Admissible Evidence, and D.E. 1252, Motion for Court to
Declare Relevance and Non-Privileged Nature of Documents and Request for



Additional Limited Discovery, Evidentiary Hearing and Appointment of Special
Master.

Link & Rockenbach, PA has destroyed its paper copy of the Redacted Appendix
that was filed in the Court file and has deleted the electronic version from its system.

Link & Rockenbach, PA, has placed the Unredacted Appendix that was served but
not filed in a sealed box that will be maintained in its office, unopened, for appellate
purposes.

In Edwards’ March 5, 2018, Motion to Strike Epstein’s Untimely Stpplemental
Exhibits and to Strike All Exhibits and Any Reference to Doctiments Containing
Privileged Matters Listed on Edwards’ Privilege Log, Edwards alleged the
following exhibits identified by Epstein were privileged:

No. Ex. No. Bates No. App. No.
1 13-1 02645
2 13-4 00149 35
3 13-5 01527 3
4 13-6 0449344495
5 13-7 00014 36
6 13-11 00090 37
7 13-13 00133 68
8 13-15 08006 31
9 13447 00026 70
10 13-19 01004 71
11 13-25 12289 33
12 13-30 26481
13 13-34 26480 60
14 13-35 26356
15 13-36 26570
16 13-44 03731-03732
17 13-45 06406-06408
18 13-46 01686 48
19 13-47 11123-11125 50
20 13-49 11126-11127 32
21 13-52 25925
22 13-53 25874
23 13-56 11145
24 13-60 03191-03192 4
25 13-66 04398-04402 2,34
26 13-67 04408-04412 1
27 13-86 267477 11
28 13-88 08042-08044 16
29 13-89 26741-26742 13,15




No. Ex. No. Bates No. App. No.
30 13-90 08059-08061 17
31 13-93 26756-26758 9
32 13-94 08036-08038 19
33 13-97 26762 8
34 13-98 01117 21
35 13-100 08121-08123 20
36 13-101 26749-26752 23
37 13-102 08128-08130 24
38 13-103 08118-08120 22
39 13-104 08131-08133 25
40 13-105 08124-08126 26
41 13-106 08135-08138 10
42 13-107 27494 27
43 13-108 26760
44 13-110 25997 28
45 13-111 25937 67
46 13-113 26604-26605 56
47 13-116 07019-07021

e Edwards also objected to the following additional exhibits as being late disclosed:

No. Ex. Ne. Bates No. App. No.
1 13-2 03037 54
2 13-3 03036 55
3 13-8 03998-04000 6
4 13-9 02231
5 13-10 01300
6 13-12 2906-2908
7 13-14 11237
8 13-18 01464
9 13-20 01403
10 13-21 02684-02685 51
11 13-22 01475
12 13-24 03694 79
13 13-26 01166 38
14 13-27 01258 72
15 13-28 15113-15114
16 13-31 26394
17 13-33 25922
18 13-37 00992
19 13-40 01423 7
20 13-41 05071
21 13-43 02043 81




No. Ex. No. Bates No. App. No.
22 13-48 02088
23 13-50 11128-11131 49
24 13-51 08459
25 13-54 08348-08349
26 13-55 08355
27 13-61 27284 87
28 13-62 26893 89
29 13-64 01255
30 13-65 26836-26837 90,91
31 13-68 26807 92
32 13-69 26808-26809 93
33 13-70 27379 94
34 13-71 27293 95
35 13-72 26021 63
36 13-73 27270 96
37 13-74 27355 97
38 13-75 27325 100
39 13-77 27322 101
40 13-78 26777-26781
41 13-79 26782=26786 | 102, 103, 104
42 13-80 26088-26089 105
43 13-81 25998 52
44 13-83 27072 108
45 13-85 Legamaro

Depo Ex 6
46 13-92 27522 109
47 13-96 Legamaro

Production
48 13-99 27051-20752 112
49 13-109 27025 111
50 13-112 26973 84
51 13-114 26737 57
52 13-115 26485 57
53 13-117 27013 58

Link & Rockenbach, PA has marked the exhibits identified above and placed them
in a sealed envelope for filing with the Court under seal once the stay is lifted in
order to preserve Epstein’s appellate record. Link & Rockenbach, PA will retain a
set of these exhibits in a sealed envelope in the sealed box maintained in its offices
for appellate purposes.

With the exception of those documents it is maintaining in a sealed box for
appellate purposes, Link & Rockenbach, PA has destroyed all hard copies of the
documents it reproduced from the disc that Edwards has identified as privileged.



e Link & Rockenbach, PA has placed its copy of the disc in a sealed envelope, which
will be filed under seal with the Court once the stay is lifted.

e Link & Rockenbach, PA has placed Fowler White’s original disc in a sealed
envelope which will be maintained with its original records at the offices of Link
& Rockenbach, PA until further rulings by the Court.

e Link & Rockenbach, PA will maintain control of the Fowler White boxes until
further rulings by the Court.

e Link & Rockenbach, PA has deleted the electronic duplicate 0f the disc and the
electronic version of the exhibits identified above from its"Computer system and
Dropbox.

e Link & Rockenbach, PA will work with its IT personnel to/remove copies of any
documents Edwards has claimed as privileged fromuits e-mail servers.

CERTIFICATE OF SERVICE

I certify that the foregoing document has been farnished to the attorneys listed on the
Service List below on March 11, 2018, via e-mail and,will be served with the Court once the stay
is lifted.

LINK & ROCKENBACH, PA

1555 Palm Beach Lakes Boulevard, Suite 301
West Palm Beach, Florida 33401

(561) 727-3600; (561) 727-3601 [fax]

By: /s/ Scott J. Link
Scott J. Link (FBN 602991)
Kara Berard Rockenbach (FBN 44903)
Rachel J. Glasser (FBN 577251)
Primary: Scott@linkrocklaw.com
Primary: Kara@linkrocklaw.com
Primary: Rachel@linkrocklaw.com
Secondary: Tina@linkrocklaw.com
Secondary: Troy@linkrocklaw.com
Secondary: Eservice@linkrocklaw.com

Trial Counsel for Plaintiff/Counter-Defendant
Jeffrey Epstein

SERVICE LIST
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Co-Counsel for Defendant/Counter-Plaintiff
Bradley J. Edwards

Nichole J. Segal

Burlington & Rockenbach, P.A.

Courthouse Commons, Suite 350

444 West Railroad Avenue

West Palm Beach, FL. 33401
njs@FLAAppellateLaw.com
kbt@FLAppellateLaw.com

Co-Counsel for Defendant/Counter-Plaintiff
Bradley J. Edwards

Bradley J. Edwards

Edwards Pottinger LLC
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brad@eplic.com
staff.efile@pathotojustice.com
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Bradley J. Edwards
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Law Offices of Marc S. Nurik
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Counsel for Defendant Scott Rothstein

Jack A. Goldberger

Atterbury, Goldberger & Weiss, P.A.

250 Australian Avenue S., Suite 1400

West Palm Beach, FL. 33401
jgoldberger@agwpa.com
smahoney@agwpa.com

Co-Counsel for Plaintiff/Counter-Defendant
Jeffrey Epstein

Paul Cassell

383'S. University

Salt Lake City, UT 84112-0730
cassellp@law.utah.edu

Limited Intervenor Co-Counsel for L.M., E.W.
and Jane Doe

Jay Howell
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Jacksonville, FL 32211
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Limited Intervenor Co-Counsel for L.M., E.W.
and Jane Doe
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN
AND FOR PALM BEACH COUNTY, FLORIDA

Case No. 502009CA040800XXXXMB

JEFFREY EPSTEIN,
Plaintiff/Counter-Defendant,
vs.

SCOTT ROTHSTEIN, individually;
BRADLEY EDWARDS, individually,

Defendants/Counter-Plaintiffs.
/

TRANSCRIPT OF PROCEEPINGS

DATE TAKEN: Thunsday, March 8th, 2018

TIME: 10:07 a.m. - 12:08 p.m.

PLACE 205 N. Dixie Highway, Room 10D
West Palm Beach, Florida

BEFORE,: Donald Hafele, Presiding Judge

This cause came on to be heard at the time and

place aforesaid, when and where the following
proceedings were reported by:

Sonja D. Hall
Palm Beach Reporting Service, Inc.
1665 Palm Beach Lakes Boulevard, Suite 1001
West Palm Beach, FL 33401
(561) 471-2995

PALM BEACH REPORTING SERVICE, INC. (561)471-2995
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APPEARANCES:
For Plaintiff/Counter-Defendant:

LINK & ROCKENBACH, P.A.

1555 Palm Beach Lakes Boulevard, Suite 301
West Palm Beach, FL 33401

By KARA BERARD ROCKENBACH, ESQUIRE

By SCOTT J. LINK, ESQUIRE

For Defendant/Counter-Plaintiff:
SEARCY, DENNEY, SCAROLA, BARNHART &
SHIPLEY, P.A.

2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409

By JACK SCAROLA, ESQUIRE

By DAVID P. VITALE JR., ESQUIRE
By KAREN TERRY, ESQUIRE

For Non-Parties L.M., E.W.4&)Jane Doe

HATCH, JAMES & DODGE, PuC.
10 West Broadway, Sudte 400
Salt Lake City UT 84101

By PAUL G. CASSELL, ESQUIRE

For Jeffrey Epstein:

ATTERBURY; GOLDBERGER & WEISS, P.A.
250 Australian Ave. South, Suite 1400
West Palm Beach, FL 33401

By JACK A. GOLDBERGER, ESQUIRE

PALM BEACH REPORTING SERVICE, INC. (561)471-2995
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THE COURT: Good morning. Have a seat.
Thank you.

Needless to say the recent barrage, as
opposed to flurry, of activity that has
transpired is of extreme consternation to
the court. It has caused me to have to
engage in an inordinate amount of time to
the exclusion of other matters that needed
my attention.

While the Court understands the gravity
of the issues that have trapSpired, it is
with extreme consternatiénpand’ concern that
they have transpireddon the eve of trial, a
trial that has aliready been continued once,
matters that ,cowld) have been avoided had
timely actien been taken. And the burden on
the Court"to try to get through what would
be approximately four feet of documents is
extensive and onerous. I have done the best
that I can to go through the materials, and
I had some assistance, which I appreciate,
from one of our staff attorneys, in trying
to simply wade through the extensive,
complicated, and in many situations, years'

0ld documents, some that go back almost a

PALM BEACH REPORTING SERVICE, INC. (561)471-2995
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decade in terms of their age, and much of
which I'm reviewing for the first time.

So it's against that backdrop we will
proceed. We will hear the motion filed by
Epstein to remove the case from the trial
docket relative to Florida Rule of Civil
Procedure 1.440 first.

MR. SCAROLA: Good morning, Your Honor:
With the Court's permission, believelit or
not, there is one agreed matter that we
would ask the Court to address/first.

I would like to int#oduce” to Your Honor
University of Utah Law Prefessor Paul
Cassell, former Federal Judge Paul Cassell,
who will preséent” that matter to the court.

MR. CASSELL: Good morning, Your Honor.
Since thiswis an unopposed motion, it will
Just, take 10 seconds to present.

I'm here pro hac vice, which I'm not
sure the Court is concerned about. We do
have a motion to seal the pleading and
related emails. It's unopposed. We ask
that it be granted. Temporarily sealed
until you reach a ruling.

THE COURT: That's fine. I will need

PALM BEACH REPORTING SERVICE, INC. (561)471-2995
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an order in that regard, please.

All right, Ms. Rockenbach.

MS. ROCKENBACH: Thank you. May it
please the Court. Good morning.

Your Honor mentioned the barrage that
the Court has received. And it's the exact
words that I have on the top of my yellow
pad to describe the email flurry that has
occurred within the last four days, which
have truly made me sick. I could not wait
for this hearing to occur beCause of the
fact that I know this Court does not need
any more paperwork. AYou ‘need to see the
attorneys and understand the chain of
evidence and,how it” was reprehensible that
either I orwmy /law partner has been accused
of stealing-documents. That has made me
sick,.

So I look forward to discussing the
privileged nature of the documents. And I
thank Mr. Cassell for being here today.

Your Honor, this is Mr. Epstein's
motion to remove this case from the trial
docket. It was prompted by Mr. Edwards'

motion to separate the trials, which was

PALM BEACH REPORTING SERVICE, INC. (561)471-2995
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filed on Friday, I believe, for the first
time identifying that the fact that the
default that Mr. Epstein has against

Mr. Roth was on the original complaint and
it no longer applied.

Mr. Edwards pointed out to this Court
and to Mr. Epstein -- he is absolutely
correct -- that Mr. Epstein's operative
complaint is the Second Amended Complaint to
which there is no default.

What rule 1.440 tells this Court to do
is to look at the time that Mp. Edwards
moved -- it's maybe & notice to set trial.
In this case it was a motion to set cause
for trial --,was the case at issue.

Rule 13440/ is one of the most strictly
complied with mandatory rules of civil
proeedure, which has been recognized by the
Fourth District Court of Appeal, and it's
one of those rare instances when a petition
for writ of mandamus is appropriate when
it's not complied with.

So we need to look at the pleadings and
not try this case twice. This case was not

at issue when Mr. Edwards filed his

PALM BEACH REPORTING SERVICE, INC. (561)471-2995
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motion -- for the obvious reason, when he
filed his motion to set the case in the
above-styled cause of action for trial on
May 24th, 2017. There is no dispute.

And Mr. Edwards has actually pointed it
out, Mr. Epstein did not have a default
against Mr. Rothstein.

Contrary to what Mr. Edwards'
suggestion is, is to cure this issuel--

THE COURT: Mr. Epstein did not have a
default against Mr. Rothsteinn

MS. ROCKENBACH: Rothstedn, thank you
very much.

Contrary to4what Mr. Edwards has
suggested, théxre is’ no cure for a defective
motion to set a cause for trial. You cannot
cure it.

There are some cases that have been
cited. 1In fact, both sides. I cited Labor
Ready from the Fourth District Court of
Appeal in my motion. And I understand
Mr. Edwards intends to rely upon it. But
this was an authored decision by Judge
Melanie May from the Fourth DCA. And that

case has great language to guide this Court
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In that case Judge May wrote, "We do
not quarrel with those cases or their
holdings.™"

Your Honor, would the Court like a copy
of this case to follow?

THE COURT: Sure.

MS. ROCKENBACH: Thank you. May I
approach?

THE COURT: Yes.

MS. ROCKENBACH: I have''a/similarly
highlighted copy for couasel.

So in that cases, theyFourth DCA has
said, "We don't guarrel with genuine parts
of prior Fourth/DCR” case recognizing the
mandatory natupe and compliance, strict
compliancewywith Rule 1.440." Judge May
wrote, "We don't quarrel with Bennett versus
Continental Chemicals."

However, we point out that none of
those cases involve the case that has been
pending at issue for years. Those cases
were at issue. Meaning, they had a default.
They had an answer. They had a final

pleading. Twenty days had run. Another 30
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days had run. Compliance with rule 1.440,
check the box.

What Judge May said in this case, the
Labor Ready case, there was a last minute
technical amendment to the complaint. And
guess what, they went to trial. It was
waived.

That case does not apply. Those facts
do not contrecl. What you have before Your
Honor is a —-- no waiver, no waiwver.|) You
have an objection that Mr. Edwards has
pointed out, rightfully 6o0) the case is not
at issue.

What I filedi with the Court
immediately, ,s¥multaneously with the motion
to remove this jcase from the docket was a
proper motion for default against Rothstein.

There is no case that supports
Mr. Edwards' position to this Court about
severing a case in order to retroactively
make it at issue. That doesn't happen in
the law.

The law says, in rule 1.440 in the
Bennett case and the Gawker case from the

Second DCA, says that this Court has to look
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at May 24th -- and that is the salient date
that this Court must look at -- because
that's when Mr. Edwards hastily moved this
case and set the above-styled caused of
action for trial, May 24th.

To be clear, Your Honor, Mr. Edwards
did not move to sever at that time. This
case has been pending for some eight plus
years. He has never before tried tolsevér.

He, at that time, on May 24th,\instead
of pointing out the lack of at/issue, and by
the way, you need a defatlt, he moved the
case. He didn't ever, move 'his counterclaim
to set for trialAd he moved the case.

And then further, to evidence
Mr. Edwards® intent to try this case
globally,/main claim and counterclaim --
whieh is appropriate, because the
counterclaim arises from the main claim --
he entered into a joint stipulation
indicating that that's how the case is going
to be tried.

So it was not Mr. Epstein who caused
this last-minute, 1lth-hour, oh, my gosh, we

are not at issue, it was Mr. Edwards who
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pointed it out.

I researched it over the weekend. And
on the very next business day, as soon as I
possibly could, I filed the motion to remove
the case from the docket.

I then immediately moved to default. I
have an order for the Court to sign to enter
a default. Served it on Mr. Rothstein's
counsel of record, Marc Nurik. 2And we will
then be ready once this Court emters the
default, and presumably eith@r/party notices
it for trial in 20 days awhen ¥t is then at
issue, this Court can, then 'set it no less 30
days. That is the mandatory nature of the
rule.

I regret we're here, but this is a
strict compliance rule and we have to be at
issue.

And, Your Honor, the last thing either
side or this Court wants is to try this case
twice.

THE COURT: Despite the representation,
Ms. Rockenbach, that you made in your motion
to continue, that Plaintiff and his trial

counsel will not seek another continuance.
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We will be to ready to try the case in 90
days —--

MS. ROCKENBACH: Yes.

THE COURT: -- quote, end quote.

MS. ROCKENBACH: Yes.

THE COURT: Why was that not pointed
out to me upon a review of the docket,
presumably a review of the docket, to
determine whether or not there was, in fact,
a need to strike the trial noticde at that
time, instead of gearing up, dimstead of
spending an inordinate amount »of court
resources, and now takingythe position that
because what in essence was dilatory conduct
on the part of\he)Epstein trial counsel
team, dating back to 2011, now constitutes
reason forwthis case to be stricken?

Does that not sound inequitable? Does
that not sound inappropriate? Does that not
sound specifically contrary to the quoted
language that I have just indicated here?

MS. ROCKENBACH: The quoted language as
you indicated, Your Honor, I made knowing
that there was a default.

Mr. Edwards at that time never said
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that default does not apply to the operative
complaint. And I never, ever thought that
it did not.

THE COURT: 1Isn't that your
responsibility? Isn't that the
responsibility —-- before you make that
statement to this Court and make the
representation that in light of the fact
that you guys were getting up to speed, that
part of getting up to speed, would have been
your responsibility to check™the \@dequacy of
the pleadings -- and as 4he case that has
been cited -- at least one ‘of them indicate,
the responsibilifly would have been to file a
motion to strxike the case -- strike that. A
motion to strike the notice setting trial or
the trial™erder seasonably and timely so
that, we would not have been in this position
in ‘the first place?

It would seem to me that you are
essentially creating the error yourselves by
not doing due diligence.

MS. ROCKENBACH: T wish I had seen it.
I knew there was a default against

Mr. Rothstein, and that he was in federal
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prison. Never before did Mr. Edwards raise
this issue that he raised on Friday.

And by the way, Your Honor, the fact
that Mr. Edwards has raised it, he is using
it as an excuse to sever the trial, which
does not cure the defect, and is an
appropriate manner to try this case in any
event.

Mr. Edwards is the one who pointed out
the improper defect, who could Wave\raised
it much sooner.

Your Honor, I wish 4 hadyseen it. I
wish T had seen it. AAnd we are ready to try
the case, but that'ls not the issue.

Mr. Edwardg having raised the defect
now, we could go through this trial, get a
verdict \fow Mr. Epstein, and I believe we
would, and then Mr. Edwards could appeal on
the defect because he has raised it.

So there is but one action that the
Court can take, and that is —-

THE COURT: If that transpires, then I
guit. Then I am resigning my position.
Because if I can't trust what was written

already here by you, that you -- that
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Mr. Epstein, as the Plaintiff, and his trial
counsel, will not seek another continuance,
and be will be ready to try the case in 90
days -- quoted language, pledging to this
Court that otherwise this case is ready to
go —- and now we are faced with this defect
after all of the time and expense that has
been made here and spent here, is really a
travesty.

And while I say that tongu€ ingcheek in
terms of my resignation, thisywould -- it
would be astounding to mé »f that was, in
fact, the case.

MR. LINK: Your Honor, may I have
permission tg sgand next to my partner on
this?

THE COURT: Sure. Of course.

MR. LINK: Thank you.

Judge, I want to make sure that the
record is clear. We are not asking for a
continuance. The words that we gave you, we
are standing by. This is not a motion for a
continuance. And the words that my partner
told this Court were absolutely true when

she said them. They are absolutely true
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today. This is not us not being ready.
This a legal defect that cannot be cured.

And I apologize to the Court for where
we are and what we have done. And I'm
afraid we are going to spend a lot more time
together on this case.

But I want this Court to understand
that when my law firm says something, we
mean it. We absolutely do. And we are not
moving for continuance.

But this case cannot go™te trial with
this defect, that's justd{the Dlaw. But I
don't want this Court, to think for one
second that my parther or I would ever
mislead you oerWwsay)something we didn't mean.
I have beenVaccused of enough of that this
week.

THE COURT: The point that I'm
making -- nobody is accusing you.

MR. LINK: Not you, Your Honor. I've
been accused of stealing documents and a
crime.

THE COURT: I understand.

MR. LINK: And that's the first time in

32 years.
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THE COURT: And I appreciate that. T
understand everybody's emotions are rather
high, based upon the fact that all of this
has transpired in such a short amount of
time.

But again, at the same time, as I said
before, it seems to me to be highly
inequitable -- and I understand your
argument is legal in nature -- but highly
inequitable to come before the Qourt and
suggest that by way of dilatOxry conduct on
the part of the Epstein Ardaliteam in not
securing the technicalityythat we are
speaking about, and that is a default
against an indiwidwal who will remain in
prison for the jrest of his life. Who is, to
my knowledge, based anecdotally, only based
o’ anecdotal evidence, is penniless and has
been disgorged of any assets that he has and
that his family has, that somehow because of
this technicality we're caused to put this
case back and not try the case after, again,
an inordinate amount of time and expense,
which is in essence taxpayer money, of which

this Court has been and continues to be a
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steward of those expenses and time.

Again, coupled with the fact that it
was represented to this Court that there
would be no further delays and that the case
would be ready to try. That tells me and
that represents to me, that counsel has done
their due diligence.

Part of the motion said, "We have heard
the Court loud and clear, now we" —--LLink
and Rockenbach -- "are on the cdse, \with
support from the Gunster firmy/and we will
not allow the same type 4f)conduct that
transpired earlier, wmhichythe Court was
critical of, happen again."

That pledge” to this Court means
something teo, this Court. That means that
the docketwhas been assiduocusly reviewed,
andithat everything else, short of gearing
up for trial on the substantive issues that
are before this forum, have been resolved,
rectified, and that certainly we are not
going to be reaching back seven years on a
technicality to somehow thwart the efforts
of the Court in trying to moved forward on

behalf of both sides to resolve a case that
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has drawn a significant amount of public
interest and that has been pending for --

MR. LINK: Nine years.

THE COURT: Nine years is too simple.
Three thousand and thirteen days, as of
today.

MR. LINK: Yes, sir.

Your Honor, if I may. Because what is
really important to me, more than anything
in this case, is our reputationd And I want
this Court to understand thatywe j\are not
moving for a continuance4

THE COURT: 1T dddn'tysay that was your
position, which is why there is a
frustration hexne.

Continuances are discretionary under
the law) /"I have wide discretion. The Rule
off Judicial Administration of this state —--
and I do my best to follow them. And you
have probably heard me at 8:45s make this
statement, at least if not expressly,
impliedly, that the trial courts of this
state shall have a firm continuance policy.

Now, while that may not be popular

amongst the bar when the Court enforces that
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rule, it is nonetheless a rule of the
Florida Supreme Court, and I do my best to
follow the law, despite popularity concerns,
of which I have none.

MR. LINK: And we appreciate that, Your
Honor.

THE COURT: So —-

MR. LINK: Sorry, I thought you were
done.

THE COURT: I am not exonerating the
movant here, by any means. Yeou'ne the first
one —-—

MS. ROCKENBACH:A, Theymovants being
Edwards or Epstein?

THE COURT:/ I)m talking about Edwards.
The movant sett/ing the case for trial.

MS ) ROCKENBACH: Understood.

THE COURT: Because Edwards has the
same responsibility to the Court, to this
community, to the taxpayers, to the public,
to my constituency, to assiduously review
the docket, to ensure that the notice is
being provided in accordance with rule
1.440.

So by no means am I exonerating anyone
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here. 1It's just, again, a cumulation of
having to go through what we have gone
through together. Up to now, what I have
tried to maintain, a civil, professional and
efficient atmosphere despite the nature of
the case, despite pejorative comments that
were made earlier, which the Court has
indicated will not be tolerated, and that
has been followed carefully by all
concerned, and I appreciate that very much.

But here we are. I am familiar with
the law. T am familiar with the statute
-- strike that.

I am familiafr with the rule. I am
familiar with the gcomments to the rule. I
am familiarWwith the case law pertaining to
the rule.

I will allow you time for rebuttal, if
needed.

MS. ROCKENBACH: Thank you, Your Honor.

MR. LINK: Judge, thank you for letting
me come up here.

THE COURT: Mr. Scarcla, again, I share
my frustration with you and the Edwards'

legal team, as well, as far as this
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conundrum.

It is disappointing that a firm of your
stature, an attorney of your stature, of
which I have an abiding respect for all of
those who are serving their clients in this
case, that, again, the docket was not
assiduously combed, and we are left here
today with the very real possibility of(this
case not being tried as scheduled.

Your response, please.

MR. SCAROLA: Yes, sir. 3\ Your Honor,
let me first of all point outpthat rule
1.440 only permits adparty to notice a
matter for trial4once at issue.

And at they/time our notice was filed,
we were notWha party to the case that was
pending\against Mr. Rothstein. And quite
frankly, had no concern about that case. It
was simply not a matter that we cared about,
and quite frankly believed, for the reasons
that Your Honor has referenced, that it
would never really be tried.

This is a defendant who has absolutely
no ability whatsoever to ever respond to a

judgment against him.
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And our concern with regard to
Rothstein arose when we were informed of the
witnesses that were intended to be called
ostensibly in the case against
Mr. Rothstein, which was a damage only claim
for a conspiracy to commit abuse of process,
a claim, which if it had been defended,
would have been thrown out because there is
no tort because of the litigation privilége
for conspiracy to commit abuse &f process,
and there could not possibly,\under any
conceivable version of the)fagts, ever be a
claim for damages byAMr. Epstein in
connection with that.

Nonetheléess, we are told that there are
going to be"—- /there's going to be testimony
from Mr) Rethstein -- excuse me. From
Mz WEpstein's victims in that portion of the
case, that Mr. Edwards is going to be called
in that portion of case.

And what became apparent to us is, that
an effort was going to be made to use the
rouse of a claim against Rothstein as to
which we would have no standing to object,

to insert into the record information that
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would never be admissible in the claim of
Bradley Edwards against Mr. Epstein.

It became a particular concern to us,
because once a default is entered, the jury
is obliged to assume the truthfulness of the
facts that are alleged in the complaint.

We are obviously contesting those
facts. So what was going to happen if there
was going to be a focus on the underlying
allegations —--

THE COURT: Against Rothstein?

MR. SCAROLA: Against)Rothstein -- is
that the same jury was going to be told, you
must accept thesef allegations; and then they
were going te be” told, you can't accept
those allegations. And that obviously in
and of itself created a need for us to
approach the Court and ask that these claims
be severed.

We then determined that there was no
valid default ever entered against
Mr. Rothstein. It didn't happen. And
that's not something, again, that was ever a
concern to us.

I don't represent him. I never want to
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represent him. I am uncomfortable about the
idea of having to be involved in a trial in
which I might have to be raising objections
that would appear to be objections on behalf
of Rothstein to what's going on in that
first portion of the case.

So we found out about the procedural
defect. Now the issue becomes, does Your
Honor have the ability to address those
problems? And the answer to thdat question
is clearly yes.

Severance of a permissive
counterclaim -- and thereyis no doubt about
the fact that thifs is a permissive
counterclaim,~=/rests within the sound
discretion of the Court.

THE COURT: The question that I had
waspa, in reviewing the material, is this
still a counterclaim at all, albeit
technically brought as same, because Edwards
no longer is a defendant in the matter
brought by Epstein?

The sole defendant, as I understand it,
on a one-count issue is Rothstein.

MR. SCAROLA: Yes, sir. I refer to it
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as a counterclaim only because that's the
procedural posturing in which it arose.

But, when a voluntary dismissal was
taken with regard to all claims against
Bradley Edwards, it's no longer a
counterclaim. It's now our claim against
Mr. Epstein.

THE COURT: And while it has its
genesis in the original action filedlby
Epstein against Rothstein, Edwards and L.M.,
the fact that simply because™if has its
genesis there, as I was Arying to think this
through among the other materials that I had
to review -- and«they were substantial -- is
that can it not/be) argued that the only
connection between Rothstein's claim bought
against \him- -- strike that.

FEpstein's claim brought against
Rothstein, the only connection that is even
arguable, is that, in fact, the Edwards'
case had its genesis in the fact that
Epstein originally brought the claim against
Rothstein, Edwards and L.M., and then
voluntarily dismissed the case at the eve of

summary judgment.

PALM BEACH REPORTING SERVICE, INC. (561)471-

2995




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

I.e., is there any law that supports
the proposition that this would, in fact, be
a separate action at this juncture having no
technical, even legal connection, between
the claim brought by Epstein against
Rothstein for some type of conspiracy issue,
and what is now a separate malicious
prosecution claim -- albeit having its
genesis in the original Epstein action -+
but having nothing shared at thils juncture,
either technically or legall¥y /other than a
case number?

MR. SCAROLA: Your Henor, I think that
that is flawless4logic.” We are here to try
our claim against Epstein on a fourth
amended, quote,/ unquote, counterclaim that
is really“ar separate action.

But while T understand the Court's
reasoning and agree with it, we don't need
to try to technically call this something
other than what it was derived from, and
that is a counterclaim.

Because the law is very clear that this
Court has the discretion to sever for

separate trials a counterclaim. And that's
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the second -- excuse me -- that's the Third
DCA case that we cited to Your Honor, Turner
Construction Company versus ENF Contractors.

And let me hand -- let me hand the
other copy of that to Your Honor.

So we can assume —-- without needing to
reach the argument as to whether this is ogx
is not still a counterclaim -- we can assume
that it is a counterclaim. There isino
question about the fact that itls a
permissive counterclaim.

And we are in a posdtion,” whereas the
Third District CourtAof Appeal observed, it
is within a trialf judge's discretion to
sever a permissive) counterclaim from the
main claim ®f there is no evidence of
prejudice.

And T was very pleased to hear Mr. Link
and Ms. Rockenbach stand before the Court
and tell you, We are ready for trial.
Because that's what they told you. They
told you that back -- they told you they
would be ready back in December, and they
are telling you again, We are ready for

trial. We are not asking for a continuance.
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We only want to remove a technical defect
that might have us try this case twice.

Well, I assure Your Honor, there could
not be a clearer example of waiver on our
part of any technical difficulty than I am
asserting to the Court right now that could
never and will never be the basis for any
appellate argument on our part.

So, next, the Court goes on to say,)"An
appellate court will not interfe&re with
procedural rulings of a trialyjudge, unless
a party is deprived of adsubstantial right
by the procedure empldoyedy”

So let's loek at the procedure
employed, and what) the unanimous Fourth
District Court jof Appeal told us in Labor
Ready versws the Australian Warehouses
Cehdominium Association.

THE COURT: And again, the mule of me
wading through these documents, if you can
hand me cases as we go along, I will
appreciate it.

MR. SCAROLA: Absolutely.

THE COURT: Thank you.

MR. SCAROLA: This is our appellate
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court speaking through Judge May, as I said,
an unanimous opinion joined in by Judge
Gunther and Judge Farmer. And I am looking
at the third page, the last page of this
copy, Your Honor, and it's the highlighted
language.

"This is not a case where the case had
never been at issue." Nor is this. "This
is not a case where the parties did not have
sufficient time to prepare.”"™ Nd&r is this.
"This is not a case where anVere was
prejudiced by the techni€al amendments to
the complaint." Thexe they were talking
about adding a punitive damage claim to the
complaint.

"In situations where the parties have
received adetual timely notice of the trial,
they, are precluded from arguing prejudice
based upon a technical violation."

Here we don't concede that there is any
technical violation at all. But even if
there were to be, the Fourth DCA says not a
basis to disturb a trial court decision when
there is no evidence of prejudice. And we

are being told no prejudice.
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THE COURT: Speak to me again about the
issue where, in a setting such as this, if
both matters were to be tried together, the
position that your client would be in having
to prosecute his claim and in essence try
potentially try to defend Rothstein at the
same time.

MR. SCAROLA: Yes, sir. I think that
that's really clear. The allegations
against Mr. Rothstein are, evendin this
later version of the complainty, basically
identical to the allegatdons that were made
against Mr. Edwards.A It is the complaint
upon which a voluntarily dismissal was taken
as to Mr. Edwards.

So theWjuny is told in a default
circumstanee all of the allegations must be
agcepted as true. And the only issues that
arise are issues with regard to causation
and damages.

We are contending that there could
be —- first of all we are contesting the
underlying allegations. The jury is being
told accept them with regard to Rothstein.

You can't accept them with regard to
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Epstein, they are contested.

So that's the first problem. One jury
being told to assume two different things.

The other problem is, we are contending
that there could be no damages incurred by
Mr. Epstein as a result of anything that
went on with regard to a Ponzi scheme in
which he was not an investor.

We are also contending nothing about
what went on at Rothstein, Roserfeldt &
Adler can form the basis for“a /claim because
of the litigation privilege, absolute
immunity of the litigatiom privilege.

So the defense -- excuse me —-- the
plaintiff in ,the” Epstein versus Rothstein
case beginsWtheir case by putting on proof
about how™r. Epstein was alleged to have
been, damaged by these absolutely immune
activities.

What do I do at that point? I must
stand up every time any of that evidence is
being adduced before the jury, and I must
object on the basis that this cannot apply
to Mr. Edwards. I'm in the position of

defending Mr. Rothstein, of objecting on the
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causation grounds, of objecting that no
injury could have been caused, of objecting
on the basis that this is all absolutely
privileged information. And from the
perspective of the jury, I am now defending
this man who is sitting in federal prison
for 50 years.

And that simply creates extraordinary
prejudice to my client. It creates
confusion on the part of the juxy, and it is
absolutely unnecessary; and, Wdimdeed, under
these circumstances procédurally precluded
because there is no default against
Mr. Rothstein.

So this Court) has discretion to solve
the problemy,. You simply sever the
permissivéycounterclaim or the separate
agtion, and you allow us to proceed to trial
on a case that Mr. Epstein's lawyers have
said they are ready to try.

Let's do it. Let's go to trial. They
said they are ready. The Court has the
ability to cure whatever obstacle
conceivably exists to trying this case.

My client finally deserves the
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opportunity after 3,000 whatever it is days
to be exonerated publicly of the terrible
charges that were lodged against him and
hang out in the air and hang out in the
cloud and hang out in the Internet some nine
million point six hundred thousand times.

We would like our day in court, sir.

I am pleased to answer any other
questions Your Honor may have. But clearly
the Court has got discretion toddo what we
would like you to do. JustiCe/demands that
you do what we would like youpto do. Thank
you, sir.

THE COURT: «<Thank you, Mr. Scarola.

Mr. Link.

MR. LINK: / Yes, sir.

THE COURT: As I mentioned, and I want
td give you the opportunity to comment on
this point.

In trying to think this through and
rationally engage in a discussion, quote,
technically and practically, I start with a
proposition that the last amendment to the
complaint that was filed on behalf of

FEpstein was solely against Rothstein on a
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singular count.

MR. LINK: Yes, sir.

THE COURT: Clearly that was done after
what was termed in quotation marks that I am
using, a counterclaim filed by Edwards at a
time when Edwards was, in fact, a named
defendant in that particular action by
virtue of Epstein's decision through
counsel, presumably, to no longer ingludé
Edwards as a defendant in that action, the
terminology and the trappingsythat would
otherwise go along with 4 pleading entitled
counterclaim would ddssipate, would legally
disappear, in other words, had Mr. Edwards
and counsel deeided to file a separate
action.

MR) LINK: Yes, sir.

THE COURT: Had this case gone away in
its entirety —- let's say, just for the heck
of it, that Epstein decided to completely
walk away from the lawsuit in its entirety,
just walk away --

MR. LINK: Could have happen.

THE COURT: -- as many do, okay, there

was no longer a counterclaim, it is now --
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and has really always been, since the time
that Epstein -- strike that.

That Edwards was no longer a defendant
in the case, a separate action, no longer a
counterclaim, technically or practically,
because there was no pending claim against
Edwards, at least as late as the second
amended or whatever iteration of the
complaint that was filed in Septembek of
2011.

MR. LINK: Yes, sir. I“wunderstand
that. TIt's really easy.4 On Friday
Mr. Scarola figured £his ‘eut. We have had
this case for nine years. His client was
dismissed in ,2012.) " Why didn't he come here
in 2012 andW%say, Judge, this is no longer a
counter¢laim, I want my own suit? If he had
preceded --

THE COURT: 1T don't think he needed to
do that. Why did he have to make a
declaration of such, when by operation of
law -- again using September 1lth, the last
iteration of the complaint filed by Epstein
against Rothstein only --

MR. LINK: Yeah.
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THE COURT: -- there is no longer the
trappings, the necessity of a counterclaim.
There is no pending claim against Edwards by
Epstein. It essentially -- it essentially
morphs, then or becomes -- better stated —--
a separate action, because counterclaim no
longer applies. It has no application
whatsocever. 1It's a separate action.

The only thing that it shares now -7

I will give you a chance i a moment.

I apologize.

MR. LINK: No, you'4#e)dodIng great.

THE COURT: Thedonlyything —-- the only
thing that it now| shares is a common case
number. That's/it)” Okay.

MR. LINK: / That's no longer important.

THE COURT: There's no longer any
relationship --

MR. LINK: Not true.

THE COURT: -- Epstein versus Rothstein
is separate and apart, and has absolutely no
connection at this stage of the game -- now
there may be some tangential things that are
shared in terms of the nature of the case,

and some may even suggest that if they were

PALM BEACH REPORTING SERVICE, INC. (561)471-2995




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

both separately brought that it could
constitute a transfer.

MR. LINK: Yes, sir.

THE COURT: Because it involves, at
least arguably, the same transaction and
occurrences that may have transpired here.
It may even suggest the potentiality of
consolidation. Though, on further review if
it would come before me and there would be
argument against it, the likelikood)\-- and
I'm just speaking genericallyn/ I\"m not
suggesting how I am going fo vule on
anything that's not before the Court -- but
arguably, it couldd be denied because of -- I
wrote down herg/before Mr. Scarola mentioned
it -- confusion/ of issues before the jury
and the\potential, the real potential of
prejudice when you inject a convicted felon
with the notoriety of Mr. Rothstein, who is
sitting in prison for the rest of his life,
that's made international news, that
continues to be shown on CNBC -- I forget
the name of the show that has to do with
greed -- and what's happened now with

Mr. Edwards, in terms of the separate action
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that he has brought, albeit, again, having
the genesis of the original claim, that has
been dropped. But there's nothing that
would have prohibited him from bringing a
separate action, nothing that would
prohibited severance a long time ago that I
can think of, because of the fact that they
no longer have any interrelationship
legally.

Now, again, I will grant ygu that
factually there may be some Overlap. I'm
not suggesting that. But firom a purely
legal standpoint, thils sepdarate action,
there is nothing«that I can think of that
would necessitate these two matters to be
tried together.

And the fact that substantial confusion
cauld be operable here -- as argued by
counsel and as written down by the Court,
even before the mention of the word -- and
the prejudice that would be done here, may
even create a better forum for each of the
parties to get their justice that they are
seeking, i.e., Mr. Epstein's damages against

Rothstein. I am not sure whether causation

PALM BEACH REPORTING SERVICE, INC. (561)471-

2995




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

becomes an issue or not. I think it's
simply a matter of damages, but that
Rothstein has the opportunity to defend
himself against.

But Edwards, on a totally separate
legal theory, and in a case that now bears
no semblance to a counterclaim, has his
right to seek justice in a timely fashion as
well. Why not?

MR. LINK: My turn?

THE COURT: Yes.

MR. LINK: Okay. S0 many things to
say.

First, Judge, you nailed it. In 2012
Mr. Scarola could have come to this Court
and said all, the things you just said.

THE COQURT: What is preventing him from
haviang it now? What's prevening it from
happening now? Why can't I follow what I
perceive to be, as often is the case, as I
mentioned this probably before, the
practical nature of a judge like Judge May
from the Fourth District of Court of Appeal,
taking the bull by horns, as she often does,

has the gift of being able to clarify and
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distill often very complex matters, to
provide not only legally correct results,
but practically correct results, which is
why I admire her writing and the way she
goes about things.

MR. LINK: As do we, Judge.

THE COURT: Why is it that somehow this
technicality, which really is -- which has,
in my view, no bearing on the legal =- on
the legalities of the situationg whether
were technically oriented or“were
practically oriented.

But there's no denial ‘'of the fact that
this is separate/ that this really is no
longer a counterclaim and hasn't been for
the last seven jto eight years.

MR, LINK: Judge, we disagree with
that, I don't think it's that simple, I
really don't. I think we're confusing two
issues, and let me start there.

There is the issue of severance. It is
clearly within this Court's discretion to
sever this case. We are not disputing that.
We are not saying you should. We thought we

were talking about whether the case was at
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issue.

But we can talk about severance and
whether it makes sense or not. And this
Court needs to understand, no matter what
Mr. Scarola wants, Mr. Rothstein is going to
be part of this trial, whether we are suing
him or we are defending their counterclaimy,
because this case is all about whether we
can demonstrate that there is a connectién
between Mr. Edwards and Mr. Rothstein.
That's what he says caused him/harm.

We're going to be looking at evidence
at some point in whiéh weybelieve with
100 percent certainty we can make that
connection.

THE COURT: The connection between
what?

MR. LINK: Between Mr. Edwards and
Mr.) Rothstein discussing the Epstein cases
and getting around court scrutiny.

THE COURT: And that's fine. Why
didn't you plead it and maintain the claim
when you had the opportunity to do that?
Instead there was a dismissal of the claim

against Edwards and an abandonment of those
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claims back years and years ago. And a
choice was made to proceed only on a
one-count complaint against Rothstein as of
September 2011, thereby, as I indicated
earlier, losing any trappings, losing any
indicia of counterclaim, at least by that
point and likely before that, because thereg
were several iterations of the complaint
that were amended, subsegquent to the
dropping of Edwards from the cl&im,\thereby
no longer making it a counterelaim. It was
in name only. It had nofleéegal significance
whatsoever, except by, name.

MR. LINK: It does, Your Honor. The
legal significance)’ if I can approach, is
laid out in%our pretrial stipulation.

And the case law is really clear. When
lawyers enter into a pretrial stipulation,
Your Honor should follow it.

THE COURT: And I am wholeheartedly in
agreement.

Let me stop you there, because, again,
you have argued it, and T don't want to make
a short trip to that.

Then Chief Judge Ciklin in a case --
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that slips my memory as far as its name is
concern —-- spoke eloquently and at length
about the sanctity of the pretrial
stipulation.

So before I even read it, and what it
says here, you quoted from it, that's what I
read it. I didn't go back and look at the
pretrial stipulation itself, among the -
just so everybody knows -- among thell,239
docket entries here. So I don'f want
anybody to suggest that it was/simply by
virtue of laxity that I did not review the
actual brief.

MR. LINK: Judge, there's none of us in
this courtrocemithat” have any doubt about how
much time you have put into this case.

And unfortunately there are probably
papars filed that you haven't even received
yet; filed before we got the notice.

THE COURT: You got my rather brief
response.

MR. LINK: The brevity was hard to
miss. We got it. And we filed these
before.

But the reason this joint pretrial stip
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is important, Judge, is you keep saying they
are not the counterclaim Plaintiff, and

Mr. Scarola and I negotiated this together.
We wrote it together, we made changes
together. And every part of this pretrial
stip and the jury instructions and
everything we submitted to the Court sets
this case up to be tried, Epstein against
Rothstein, first issue to be cited, says
right in there.

The second issue to be Cited, Edwards
versus Epstein. We've laid out how we're
going to try this case. We've attached
exhibit lists, wiftness 1lists. We do
stipulated factg, Your Honor.

So there is no part of the pretrial
that we\entered into, long before
Mr'.WScarola's motion at 5:00 on Friday
asking to sever this case, that was ever
contemplated by the parties.

We entered into an agreement, two
lawyers. That's what a stipulation is. We
entered into an agreement, Judge, on how we
would try this case. Now Mr. Scarola wants

to change his mind. This is our contract.
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THE COURT: BRut it's interesting,
because in this pretrial, here is what it
says. Quote, case against Rothstein. What,
if any, damages were sustained by Epstein
and proximally caused by Rothstein?

MR. LINK: Yes, sir.

THE COURT: Parenthetically, continue
the quoted provision. Edwards does not
agree with this language for the reason that
the issue as stated fails to tig causation
to Rothstein's operation of_ the Bonzi
scheme.

It is Edwards' position that failure to
limit the issue in this way as to Rothstein
has a potential/of)confusing the jury in
determiningWwhether Epstein had any probable
cause tqQ Claim damages Edwards arising out
off the same circumstances, end of quote.

MR. LINK: Which means if you limit it,
that prejudice is gone. That's what he's
telling you. He agrees to this issue. He
doesn't like the way I framed it. That's
the difference.

If T put his language in, which tied it

to the Ponzi scheme, he wouldn't have added
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that. So all he is saying is, Judge, I
agree it's going, but T don't like Link's
language.

That is not him saying I reserve the
right to not go forward with this claim.

And when you read through this contract
between me and Mr. Scarola, as two officers
of the court, and Judge Ciklin's opinion,
and everybody else's, we are supposed to)be
bound by what we say here.

So that means, yes, you ‘have discretion
to sever cases, you alwagys)doy Severing the
case, if that's a dedision the Court makes,
doesn't change the fact, that when
Mr. Scarola noticed this case, the one we
have a pretnial/ stip on, Judge, the one you
entered\anworder on, which was the case, was
natWat issue. We don't like it. It is what
it fis. TIt's the law.

And one of the differences in what
Mr. Scarola say and what the law is, is that
every case where there was a waiver or
technicality was post jury trial.

The Fourth DCA has said mandamus is

appropriate, it requires no prejudice, it
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requires you to follow the law.

THE COURT: So what Mr. Link is saying,
Mr. Scarola, is that if I grant the motion
for severance, this case is going to go up
on a writ or mandamus?

MR. LINK: I don't mean it in a
threatening way, Judge.

THE COURT: I don't take it that way.

MR. LINK: But that is the truth.

THE COURT: MclLean Stevensgn once said
to Frank Burns, "Frank, you've/gone over my
head so many times, I have)footprints on my
scalp.”

MR. LINK: Here is the easy fix. We
don't need mandamus’. If you decide to sever
the cases for whatever reason, 20 days from
today, Mr.wScarola can notice his case for
trial and you can set it for 30, and we will
be there to try the case, and we won't seek a
continuance.

I don't think you should sever them,
but that's within your discretion. But you
can't fix today what was wrong in May,
that's the problem.

THE COURT: The pretrial stipulation,
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just for record, the case I keep on my bench
is Palm Beach Polo holdings, Inc., et. al
versus Broward Marine, Inc. I have the
original email from the Fourth District
Court of Appeal copy. So I don't have a
cite for you, but it's from 2015. That's
easily accessible if you'd like to read it

MR. LINK: Thank you.

I know Mr. Scarocla said they'relexcited
to try the case, believe me, Judge, \we are
really excited to try the caSe«

The evidence that weé pecently
discovered --

THE COURT: «Then waive the
technicalitys WIf you are so excited about
it, then walve sjthe technicality.

MR) LINK: I won't do that, Judge.

THE COURT: Well, repeatedly you
indicate that -- you have indicated today
how excited you are about trying the case.

MR. LINK: I am.

THE COURT: Yet —-

MR. LINK: With the best judge in the
circuit.

THE COURT: Thanks.
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MR. LINK: For this case. How's that?
So T don't get in trouble with the other
judges. Did I save myself there?

THE COURT: Another TV show. Quit
telling her how beautiful she is, we all
know you are lying. You can figure that one
out yourself. But anyway —-- that's the
husband speaking about.

MR. LINK: I am excitedly cautious and
I cannot waive the legal right.

THE COURT: Well, that!sh\what I'm
trying to say about yourdexcitement. The
repetitive statementAmadeyin the motion is
that your client4is unwilling to waive the
technical issuey

MR. LINK: / We don't think it's
technicals T think that's the difference.

MS. ROCKENBACH: May I just jump in?

THE COURT: It is my respectful view,
hyper technical under these set of facts.
The hyper technicality arises because of
what I have already explained in detail.
And that is, that this is really not a
counterclaim, and hasn't been a counterclaim

since Mr. Epstein made his decision to drop
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FEdwards from the case, which only provided
the genesis for what was at the time a
counterclaim technically. Perhaps even that
might be able to be argued because of the
fact that it came after the dropping of
FEdwards as a party to the claim. But
certainly, without equivocation, after the
second and third and whatever else
iterations of the complaint as amended as of
September of 2011, there was nodsemblance of
a counterclaim because he wasy,no \longer a
party defendant in the cldaim made by Epstein
against Rothstein ondly. "And that's where
I'm talking aboutf hyper technicality, that
despite the eagerngss on the part of Epstein
to try the ¢ase, as enunciated by Mr. Link
repeatedlyy~—

MR. LINK: Mr. Link's excitement.

THE COURT: Well, I presume always that
counsel is speaking by and for his or her
client.

MR. LINK: I am, Your Honor, but I am
personally excited.

THE COURT: Good. But again, it is

without the willingness to waive the hyper
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technicality.

Ms. Rockenbach.

MS. ROCKENBACH: Your Honor, I just
wanted to add an appellate point. It sounds
like you and I are both mutual fans of Judge
Melanie May's clarity. She authored both of
the Fourth DCA's decisions that you are
guided by, the genuine parts decision as
well as the Labor Ready decision. And it --
submitted to the court, is not & hyper
technicality in that the ruleysays shall,
it's mandatory rule, and{thatyis what Judge
May was noting and approving and recognizing
in the progeny off cases that existed before
those two degisions. I am referencing the
Bennett case,.

What'“this Court has recognized is that
Edwards could have but did not move to sever
this case back in 2011 when Edwards was
dismissed.

THE COURT: Was there a need to do
that?

MS. ROCKENBACH: Yes. Absolutely. I
was thinking about this. In other

instances, I have had counsel come up and
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tried to swap party names and drop, and
switch, and -- you can't just do that. You
have to actually -- I think there's an
administrative order on it. I think you
have to go to the court do it.

But in this instance, you absolutely —--
Mr. Edwards had the onus to come before this
Court and say a few things. He could have
made his case separate. He didn't, he chose
not to. He waited at least seven years or
six and a half years, by my, Ceunt, to come
on Friday after 5:00 p.m{, to file a motion
to sever the trial and use the at issue as
an excuse to sever.

He didn'twiove” to sever previously. It
was not at an issue when he filed his motion
on May 24th; 2017. And there is no case
that, Mr. Edwards -- no case that I could
find -—— and T looked -- and there's no case
that Mr. Edwards has presented to this Court
that says, you can cure the mandatory rule
or defect of 1.440 by severing a
counterclaim or a cause claim.

The last point I would like to make is

Mr. Scarola said the rule 1.440 says a
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party. It says, "any party." And that's
significant. The reason why it says any
party is that rule talks about crossclaims.
It talks about counterclaims. It talks
about any party.

So any party could have moved to set it
for trial. And when Mr. Edwards moved, he
didn't move as just Mr. Edwards trying to
set his counterclaim for trial. He
moved the -- the language is indmy motion,
and T am sure it's in the Colxrt"s ‘extensive
docket -- he move to setdthis)case, quote,
unquote, and quote, dbovesstyle cause of
action, quote, unguote.

So he clearly) could have moved to sever
at that time. _He did not. He waived the
right tg fimely sever the action. And we
askithat the Court grant the default against
Rothstein today, unless there is argument to
be made, and —-

THE COURT: How does this change,
though, your trial preparation if I sever
the case today as opposed to I severed it —-
Judge Crow, my predecessor, severed it back

in 2011 when it no longer was a
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counterclaim, it was a separate action
sharing only the same case number?

MS. ROCKENBACH: It changes the ability
for Edwards to file a ripe 1.440 notice.
Because it was not severed, he noticed the
entire action for trial when the action
wasn't at issue. So severing doesn't cure
it.

THE COURT: Well, I am asking vyou, tell
me how, for the record, how it dffects your
trial preparation or your presentation at
trial? I think you need{to. get that on the
record.

MR. LINK: Yes, Your Honor. It doesn't
change our trial preparation. It changes
how we try the ccase. There is a significant
differencewin me being the Plaintiff in the
case, and going first and my burden of proof
than what Mr. Scarola wants to be is the
plaintiff.

And he had a choice. He could have
filed a separate action, and he would have
been the plaintiff.

He chose -- he chose the vehicle. He

doesn't like his vehicle today. He decided
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on Friday he didn't like it. But he chose
the vehicle of a counterclaim. That means T
go first, he goes second. He hates that
idea.

So it changes and it's prejudicial if
these cases are severed, because they are so
intertwined, Your Honor. I can't even think
of a case that's not more intertwined.

THE COURT: You have the right to go¢
first if the Rothstein case is Before this
court.

MR. LINK: In that €ase.)» But I have
the right to go firs#, in ‘this case because
he has the counterclain.

THE COURT:/ I)don't agree with you
there. How\do you have that right?

MR, LINK: Because I am the plaintiff
in the case, I go first.

THE COURT: You are the plaintiff in
the case against Edwards.

MR. LINK: ©No. But the first issue we
described in the pretrial stip that's going
to get tried is my issue against Rothstein,
that means T go first.

THE COURT: I agree with you there.
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MR. LINK: T don't go first in the
trial.

THE COURT: That's precisely the
question I asked and it was not answered
correctly.

MR. LINK: Sorry.

THE COURT: That's okay.

I just want to make sure that we are
clear that if consideration is givenfto
trying both of these cases that Epstein
would be able to prove his damages claim
against Rothstein.

MR. LINK: Yes.

THE COURT: But as it relates to issues
on the counterelaim -- we are calling it the
counterclaim, -+ the claim brought by Edwards
against \Epstein clearly, in that particular
action, Mr. Scarola would be bringing his
witnhesses first.

MR. LINK: Absolutely, Judge. I think
I spoke poorly. I appreciate you correcting
that.

But the way the pretrial is setup and
the way the case is structured, the first

case the jury will hear will be my case
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against Mr. Rothstein. Then Mr. Scarola
will present his case, and we will defend
that.

So one of the things that's in my mind
that I can't let go of, is how do we
sanitize Rothstein from this case -- that's
what Mr. Scarola wants to do -- when his
whole claim against is we wrongly filedla
pleading that connected Mr. Edwards to
Rothstein. That's what Mr. Edwards has said
has kept him in anxiety everywwsingle day
since December 2009, thedconnection to
Rothstein.

So, they have the burden of proof to
show that we ,diadn't” have probable cause to
make that allegation.

I promise you, Your Honor, when we get
through the evidence, you will see there was
plenty of reason to make that allegation.

So I don't know how you sanitize
Rothstein from this case. So if he's going
to be in case, isn't it more efficient to do
it once? That's what the pretrial says.

Mr. Scarola and I contracted to that.

The issue that really is the
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struggle -- and I get it -- the struggle is,
yes, these two cases are intertwined. Is
there some machination I can do that would
put this case at issue? And the answer is
you can't. There's nothing you can do to
cure the May defect, Your Honor. That's the
problem. I know that's what you would like
to do. I get it.

THE COURT: Let's take a five-minuteé
break. We will be back momentarily. We
will be in recess. Thank yoin

(A recess was had 14:25 aim. — 11:24 a.m.)

THE COURT: Mr.ALinky 'did you finish
your argument on<the issue?

MR. LINK: W1 am confident I did, but,
you know, i%'s hard for me to turn down an
opportunityr to say more. But, no, Your
Henor, I think we said it all.

THE COURT: Thank you very much.

Mr. Scarola, the one thing, again --
well, not the one thing -- multiple things
that went through the Court's mind when I
was dealing with this was the question I
posed to Mr. Link, and that is, that the

pretrial contemplation of the case -- of the
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action being tried together. And the
anticipated response to my question that
trial strategy -- albeit now that we have
ironed out the way in which the order of
proof will proceed -- could be materially
effected, and thus prejudicial to

Mr. Epstein's position if the cases are nog
tried together as noticed.

Your thoughts.

MR. SCAROLA: Yes, sir. Iddonlt
understand what unfair prejudige possibly
arises to Mr. Epstein wheén)the” jury is
instructed that theydmustyconsider these
cases separatelys

The only prejudice would arise if
Mr. Epsteinfiis permitted to do what it is
now obvioWsrMr. Epstein plans to do, and
that, is to use his case against
Mr.) Rothstein to improperly influence the
Jury with regard to Mr. Edwards' claims
against Mr. Epstein.

The Court recognizes the fact that
there is tremendous danger of confusion and
prejudice if these two cases are tried

together, following the plan that it has now
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become evident Mr. Epstein plans to follow.

What unfair prejudice arises if these
two cases are tried separately? The answer
to that question is, there can be none. And
one of the reasons why there will be none
is, the separate case against Mr. Rothstein,
I predict, will never be tried.

If it is ever tried, it's a one-day
trial. It's a jury selection without any
opposition; there's a presentation of a case
without any opposition; ther@ls a ’'closing
argument without any oppésidtion. The case
is over in a day. And what they get, if
they get anything, is an uncollectible
judgment.

THE COURT:. What about the pretrial
stipulation? Judge Ciklin speaks, again, at
lenhgth, about the sanctity of the pretrial
stipulation.

MR. SCAROLA: Yes, sir.

THE COURT: He calls it the attempt is
to, quote, avail ourselves of the
opportunity to once again stress the
tremendous efficacy of The Pretrial

Stipulation. He puts each of the words,
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"The Pretrial Stipulation”™ in capital
letters —-- strike that. In capitals to
start each of those words, and drops a
footnote stating, guote, out of respect for
and to dignity the use of The Pretrial
Stipulation we have intentionally
capitalized the name of this important trial
efficiency tool, end quote.

MR. SCAROLA: And Your Honor, has noted
the operative language. Your Henorhas
noted the reservation that isypreserved in
that pretrial stipulation, abowt concern for
prejudice.

So there's nothing in that pretrial
stipulation that supports the position that
is being argued on behalf of Mr. Epstein,
and that A%y that we have somehow agreed
that, we are going to delay our right to
trial by jury while we wait -- perhaps
forever -- for the claim against
Mr. Rothstein to be placed at issue.

They can't get a default today.

There's been no notice. I don't know
whether they're ever going to get a default.

We become hostage to their decision
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about whether they are going to proceed
against Mr. Rothstein if Your Honor accepts
the argument that they are making.

Now, I have had substantial experience
before this Court. And your Honor is not a
Judge who has ever been deterred from doing
what you consider to be the right thing to
do because there's the threat of an appeal.

They want to petition for writ of
mandamus, bring it on. And if the appellate
court believes that the arguments ‘that are
being made today have metit, we will know
before we finish ourdpreliminary screening
of the jury on Tuesday.

The Courtwill act immediately, knowing
that this case /is going to proceed to trial.
And whatever concerns Your Honor has -- and
there should be none -- whatever concerns
Your Honor has will get resolved very
guickly under those circumstances.

If there has ever been an argument for
waiver —-- if there has ever been a clear
demonstration of no prejudice, this record
establishes that.

Judge May's words, "Depending upon the
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circumstances, the mandatory provisions of
rule 1.1440 may be waived."

They have been waived. They agreed
that this case was going to be tried without
any further delay starting next week. They
told Your Honor they would be ready for
trial. They told Your Honor they are not
asking for a continuance. They told Your
Honor they are ready and anxious to try this
case.

There has been a waiver ef any
technical objection thatdmight exist, but
there's no technicalAobjeetion. There is no
technical objectifon.

This is,aWseparate claim. It has
proceeded as, a sseparate claim. It was
noticed\fow trial as a separate claim.

There is nothing in the pretrial stipulation
that suggests otherwise.

We have not stipulated with regard to
anything having to do with the Rothstein
case, because we don't represent
Mr. Rothstein. His signature and no
signature of counsel of his appears on that

pretrial stipulation.
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This pretrial stipulation relates to
the trial of what is a separate cause of
action by Bradley Edwards against Scott --
excuse me -- against Mr. Epstein.

Judge May, again, "Here the complaint
was filed in 2002. The parties had adequate
time to prepare for the hearing, and the
trial court had provided the parties with
the requisite 30-day notice. There was no
ambush or violation of the procgdural
safeguards that Rule 1.440 was/designed to
protect. That's this case)

There is nothing, buty at very best, a
hyper-technical argument that is being
raised. They are refusing to waive 1it,
because they. don't want this case to ever be
tried.

And if Your Honor is concerned about
the mountain -- the avalanche of paper with
which this court has been assailed, I can
assure you that it isn't going to stop if we
don't start on Tuesday. It's going to get
worse.

The defense, in violation of this

Court's order, last week listed 724 new
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exhibits that they want to use. And they
are going to use this hyper technicality to
say the pretrial order was invalid because
the case was not at issue; a new pretrial
order needs to be issued; discovery is not
yet closed; we have an opportunity to
proceed to take additional discovery; and we
can amend our exhibit list, and we can
include 724 new exhibits, and more which
they say they are still findings«

The only way to put an,end to this is
to proceed to trial as Youpr Honor informed
everyone we would, in, no wncertain terms,
the last time thifs case was reluctantly
continued by ,this Court.

So again, smy client has been waiting
for nine ¥years to clear his name from the
defamatory allegations that were made
against him in a maliciously filed lawsuit.

He was accused of heinous crimes, of
being associated with one of the most
massive Ponzi schemes in history. And the
only way he can effectively exonerate
himself is by getting his day in court, and

he deserves to have that now.
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So the solution is very simple.

Whether it's a claim or a counterclaim, you
have the discretion to sever it. It gets
severed. The case is at issue. It goes to
trial.

We are ready to proceed, and we ask you
for the right to be able -- enforcement of
the right to be able to proceed. Thank[you,
sir.

THE COURT: Thank vyou, Mr./Scarola.
Thank you, Mr. Link and Ms._ Reckenbach, as
well.

MS. ROCKENBACH:A, Youx Honor, may I hand
the Court one case? I apologize. It's
cited in my motion)’ May I approach?

THE COURT: Sure.

MS) ROCKENBACH: It is the Bennett
case, Because --

THE COURT: I have it. Bennett versus
Continental Chemicals?

MS. ROCKENBACH: Right.

And just to respond to Mr. Scarola with
regards to —-

MR. SCAROLA: I'm sorry, Your Honor,

can we put an end to this, because there's a
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lot that we need to do?

THE COURT: I thought that she just
wanted to mention the case.

MS. ROCKENBACH: I do.

THE COURT: I have it here and I have
it highlighted. I have reviewed the
highlighted provisions of the case.

MS. ROCKENBACH: Thank you. It is
about the fact that you can't cure the
defect.

MR. SCAROLA: TI'm sorry.a/I'm objecting
to further argument, Youst Honor, and ask
that we please move ,0n.

THE COURT: I will give you a minute to
finish up.

MS. ROCKENBACH: Thank you, Your Honor.

In\Bennett, the party, just like
Mr. WEdwards is doing here, suggested to the
court to sever in order to fix the rule
1.440 deficiency, and the appellate court
said no you can't do that, and "The
procedure for setting actions for trial is
simple, but many attorneys are careless
about it. They serve a notice for trial

prematurely. This requires a motion to
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strike. And there's not excuse for failing
to follow the rule.”" And it goes on about
how the rule is not directory, it's
mandatory.

So this Bennett case speaks to exactly
what is evolving here in terms of the
severance issue. It doesn't correct the
defect. Thank you.

THE COURT: Thank vyou.

MR. SCAROLA: Does Your Homor want a
response?

THE COURT: No.

MR. SCAROLA: ThHank ‘you, sir.

MS. ROCKENBACH: And, Your Honor, we do
have a motion  for default that we filed
simultaneously. And I have a proposed order
for the\Court.

THE COURT: Thanks.

I don't know if you've looked at the
O'Brien versus Florida Birth-Related
Neuroclogical Injury Compensation
Association, a case which is from the Fourth
District, which indicates that it negatively
treated the holding -- at least one of the

holdings in Bennett versus Continental. And
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it is a Fourth District Court of Appeal
case, similar to the reliance by Epstein,
principally, on the Gawker versus Bollea
case. Bollea, if I recall correctly, is
Hulk Hogan from wrestling.

MS. ROCKENBACH: Correct.

THE COURT: But again, this Labor Ready
case, authored by Judge May that we have
been speaking about, declined to extend the
Gawker case to its handling of the Labor
Ready case from the Fourth.

I haven't seen the Q'Brien case. I
will give it a real gquickylook, so that I
can be as comprehensive as possible.

MS. ROCKENBACH: 1Is that at 942 So.2d
10307

THE COURT: Tt doesn't give me a
citation in this. It just says Fourth
District Court of Appeal. March 18th, 1998
is the date of decision. It doesn't give me
a cite to report.

But I can look it up real quickly. 710
So.2d 51.

MS. ROCKENBACH: I am reading that case

right now, Your Honor.
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THE COURT: By the first blush it
doesn't look like it has anything to do
with --

MR. LINK: We don't see a reference,
Your Honor.

THE COURT: It talks about fundamental
error, is really what it goes to.

It cites to the case and its citation
is, quote, We have not been as willing as
some of our sister courts to fimd
fundamental error where an objecti’on had
been raised by the trialdcourt’ —- strike
that -- had been raised Im 'the trial court.
The error could have been corrected and a
new trial wouldshayve been unnecessary.

One of\Wthe string of cites cites that
Bennett\case. There is no specific
application of that case to this one here.

My ruling is as follows: The Court has
in preparation for this hearing carefully
weighed the respective positions taken by
the parties. And I appreciate the
well-written briefs and the well-articulated
positions taken as it relates to this issue.

The controlling case here in the Fourth
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District, as far as the Court is concerned,
is the Labor Ready Southeast, Inc. versus
Australian Warehouses Condominium
Association case. But not so much for the
Court's position that it's taking as it
relates to waiver, which the Court will use
as a secondary proposition in its ruling
today, but more so the spirit and intent of
the case and the message that Judge May and
her colleagues, in my respectfull view, sent
to the trial courts and the Titigators,
particularly here in thedFourth District
Court of Appeal jurisdictional area.

The primary«4ruling and what the Court
is going to détermine here is that it will
sever the claims and will try and proceed
with the Fdwards versus Epstein matter
cemmencing as scheduled on Tuesday,

March 13, 2018.

Today being, for the record, and for
ease of review, March 8th, 2018. Reference
being made to Friday, March 2, 2018. So,
again, for ease of review.

Because, frankly, when I'm reading

appellate briefs sometimes from the county
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court, it makes it so much easier when the
trial judge sets forth the dates as opposed
to having to go back and try to reconstruct
the timeline when the court is making its
ruling.

The severance is based on the fact that
there is no legal relationship between the
Edwards case against Epstein and the damages
claim by Epstein against Rothstein s¢lely on
a singular-count-amended complaint =- again,

forgive the lack of specificity as to the

iteration of the amended{complaint -- but
again, as late as September of 2011 -- six
and a half years4ago -— and the fact that

the Epstein teéam failed in its capacity, as
reasonable trial lawyers, to have secured
the default; if it sought same, so as to, in
good, faith, maintain its claim against
Rothstein.

I have no recollection whatsoever of
anything coming up during the approximate
four years that I have presided over this
case in division AG of anything whatsoever
having to do with Mr. Epstein's prosecution

of that one-count complaint against
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Rothstein from that September 2011 amended
complaint.

Meaning the entire focus of this Court
in the multiple hearings that have been
held, in the deluge of paper that -- in part
the Court brings on itself because of its
preference to have the hard copies, as
opposed to utilizing modern technology and
solely the computers. It's much easier for
me, frankly, and my eyes, physigally, to
have the paper. 1It's not beCause ‘of
necessarily wanting it. 4If's)imore so
because of it's easier omymy eyes and causes
much less strain<on my ‘eyes than having to
rely on just ,the computer copy. I wanted
you to knowWthat as well.

So\séverance in this case, whether it
wasidone in September of 2011 or even before
that, when the -- what is called the
counterclaim, but in this Court's view is
not. It may have been because at the time
back in December of 2009 -- if I'm not
mistaken is when the Edwards claim was
brought in against Epstein. That's the

approximate time.
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So now we're dealing with approximately
seven years ago —-- seven plus years ago from
the time that the action was brought by
Mr. Edwards against Epstein.

Technically, because there may not have
been an order signed by the Court, whatever
closing documents that are usually and
customarily dealt with in closing out a
file, may not have been in the courtifile at
that time, perhaps, technicallyy it
constituted a counterclaim. ~But jundeniably,
the trappings, the name,4the legal effect
was not a countercladm atyall, and certainly
bore no semblanceg| to a counterclaim once
Rothstein dropped Edwards -- once Epstein
dropped Edwards/ —-- I apologize -- and
proceeded"solely against Rothstein.

And whether severance took place or a
separate claim would have been brought in
December of 2009 -- albeit because of the
potentiality of the pleadings not being
closed, so to speak, as to Edwards at that
particular time, so it may have been called
a counterclaim. But certainly, and without

equivocation, once that case shifted -- now
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Mr. Epstein didn't have to shift it. But it
was by his own doing. He shifted it,
because he no longer had Edwards as a
defendant in the case. He took that
operative step.

So it was in name only that this
continued having the moniker of a
counterclaim, but it wasn't one. It had the
genesis in Epstein versus Rothstein, (Edwards
and L.M. case so as to permit Edwards to
bring the claim against RothStein. But
undoubtedly, it no longeg waspya counterclaim
for at least the past, seven or eight years.

And in name<only, T am not going to
remove this gase from the docket on what is
unquestionably /here a hyper technicality.

If\I™mrdirected by the Fourth District
Caunt of Appeal to do so, I will, as always,
assiduously follow their order. But I do
not believe here -- because the focus of the
last eight years has been Edwards' claim
against Epstein. And in reality, in name
only, since the dropping of Edwards from
Epstein's case, his own voluntarily

dismissal of Edwards, creating a separate
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claim, albeit having its genesis, as all
malicious prosecution claims do, in that
prior action, there is nothing that has been
argued to today to suggest that a separate
action has been, could have been, and, in
fact, is at issue here. And that has been
the focus, and the only focus that I am
aware of, juxtaposing the Epstein versus
Rothstein case here; that being the only
focus has been for the last seven ot eight
years; and clearly the fours ye€ans that I
have been presiding overdthisj)case, solely
the Edwards versus Epsteim malicious
prosecution claimi.

And againan/I am not going to be bound,
and I don'tWhthink any trial court should be
bound by the choice of words that may have
been, used to name a given pleading.

It's a separate claim, and it has been.
And clearly and without equivocation has
been since, somewhat ironically, what has
been brought this matter before the Court is
the September 2011 claim that was solely
brought by Rothstein -- I mean, by Epstein

against Rothstein.
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It essentially highlights the precise
position that is being taken by this Court
legally, factually and practically. And
that's the best that I can do.

MS. ROCKENBACH: Thank you, Your Honor.
I have proposed orders that just simply
grant Mr. Edwards' motion to sever and
denying Epstein's motion to remove.

And I also have a default for Your
Honor, along with the motion fox default, if
you would like to entertain, that \@s well.

THE COURT: Any objechion?

MR. SCAROLA: We, donit represent
Mr. Rothstein, Yeur Honor. But I don't know
how that defaulf can be entered without
notice to Mxn. Rothstein.

He\hasra counsel, who has appeared in
this, case. That is, in that case. I don't
know whether -- I'm not arguing. I'm
expressing a concern.

THE COURT: Excuse me. And I apologize
for interrupting.

What T was going to say is this. If he
has had representation in the case, then he

would have to be noticed in order for the
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Court to enter a default.

MS. ROCKENBACH: Understood.

THE COURT: And since this is, again, a
later iteration of a complaint to which my
understanding was —-- he did respond in some
fashion originally through counsel or not?
Or was he defaulted from --

MS. ROCKENBACH: Earlier on. I'm told
by co-counsel early on.

We served it on Mr. Nurik,

Mr. Rothstein's counsel. Théyguestion I am
asking is whether it was4notig¢ed for hearing
today. It went out yesterxday.

THE COURT: «<That wouldn't have been an
appropriate notice)’ So it would have to be
re-noticed %o Mr. Nurik, and we will proceed
accordingly once what appropriate notice has
been, provided.

MS. ROCKENBACH: Correct.

THE COURT: I just want to make clear,
as well, that I have taken into account, by
virtue of the ruling that I have made, the
contention that somehow trial strategy —--
and that was at the behest of the court. I

don't believe it was argued in the motion.
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But again, in my efforts to try to be
as fair as I possibly can to both sides, T
raised it to hear from Epstein's counsel
what, if any, prejudice would be done by
virtue of the severance.

And again, respectfully, again, in my
view, I believe that the response that was
provided is, in fact, supportive of the
Court's position here. And, that is) the
added reason for the Court's severance is
the fear of the Court, againm,\By \wirtue of
its going through thousands. of pages of
documents by now, hedringyscores of motions
and being exposed| to more, reviewing
deposition txanscripts, having the anecdotal
knowledge that /the Court has of
Mr. Rothstein's criminal activity, and the
fact, that it is and was, and potentially
continues to be, because of the media
attention that remains -- just an example,
being a CNBC special that continually runs
on American Greed, I believe is the name of
the show —-- that this biggest Ponzi scheme
in the history of state of Florida remains

very fresh in the minds of many.
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And hence, a second reason, a third
reason for severance is the absolute danger
of confusion relative to a jury's
consideration of Edwards' cases versus
Epstein's case against Rothstein solely.

While facts overlap, the Court can
consider and would consider the confusion
issues as well as the prejudice, undeniably,
that would be done here if both of these
cases were tried together.

Clearly, as I indicated™aft the
inception of this hearing, »I am not pleased
by the events that ocdcurred here. No court
should be. The blame is several fold,
including the dndiyidual who is sitting
here, who ulbtimately is responsible for the
execution“of that trial order. So I have,
ta a, degree, blame myself for the execution
of ‘that order. And ultimately I bear the
responsibility of that, and I recognize
that.

But at the same time, as I have
mentioned on numerous occasions before
groups of lawyers, who have been kind enough

to ask me to speak on these types of issues,
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just generally in terms of how we do things
here, tips from the bench and the like, we
so rely on the bar and exceptional lawyers
that we have here in terms of our daily
business.

That doesn't exonerate the Court in
executing the trial order. But it sheds
some light on the busyness of the Court; and
the fact that we are, at the presentitime,
as you know, responsible in each of\the
civil divisions of anywhere Detween 1,100 to
1,200 cases to 1,5'" to 14600 gases in some
divisions. The lowe#, number is done by
design because one o0of ocur judges has agreed
to handle the bulk)of the tobacco litigation
cases, so that Judge has a reduced caseload,
deservedlywso.

But it does highlight our expected
reliance on counsel so that these things
don't occur in the future. And it's a good
reminder to all concern about how these
things can crop up.

But here hyper technicality should not
stand in the way of a pending matter of over

3,000 days and nearly nine years.
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And again, I do not want this order to
reflect a suggestion that the Court is
willing to deviate from the dictates of
1.1440 -- strike that. 1.440. But instead,
as I indicated before, the primary impetus
here is one of severance for the reasons
that T have tried to state as clearly and
concisely as I can, balancing the rights,
strategies and obligations of each partyls
concern, balancing what I perceive to be in
the best interest of justice™to all
concerned, balancing thedrights of
Mr. Epstein to proceed against Rothstein,
but at the same time recognizing the
separate nature/of) Edwards' claims against
Epstein; and the fact --

Againyy» while facts may overlap, it does
natWextinguish the proposition that the
Court has indicated, and, that is, whether
severance be done now, six months ago, seven
years ago, or eight and a half years ago,
from December of 2009, it would have been
the appropriate and right thing to do under
these particular factual circumstances.

All right, we have bumped up now
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against the lunch hour.

What do you want to handle next?

MR. SCAROLA: The evidentiary issues
that have cropped up in past week or so.

MR. LINK: Would Your Honor mind
entering the orders first once we have
agreed to the language?

THE COURT: That's fine.

Off the record.

(A discussion was held off the\record.)

MS. ROCKENBACH: May I approach, Your
Honor?

THE COURT: Agadn, ceommendation to our
court reporter, who is ‘exceptional and
always such a pleasure to work with. We
appreciate her work.

Thereéwis a case that -- from the Fourth
Difsstirict Court of Appeal that criticizes one
of my now former colleagues in terms of the
order saying, "for the reasons stated on the
record."

So in an abundance of caution, I think
it would be best suited for that portion of
transcript to be transcribed. You can do it

rush if you need to.
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I am sure Ms. Sonja would be happy to
oblige to the best of her ability. And,
really, only that portion of it so that --
my decision would need to be rushed, I
think.

MR. SCAROLA: Attached, for the reasons
stated on the record. Attached.

THE COURT: If both sides feel that
that's sufficient.

Ms. Rockenbach, is an appellate
specialist. I defer to her, sSpecidlty.

Mr. Scarola, I knowd{you have also been
involved in numerousAappeals, whether
directly or indirectly,” but your name
appears on manwappellate decisions.

Again, WI concede to your expertise only
to bring Aprthe fact that one of our most
respected and one of our former circuit
court judges was criticized for the order in
the manner in which it's being presented to
me.

MS. ROCKENBACH: You're correct. I am
aware of that decision, unfortunately. And
I would ask the Court for a break so that

our court reporter could type up the -- not
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just the ruling, but we need the entire
hearing transcript in order to have a
complete record.

So we would ask for a change in court
reporters, as reluctant as I am to do that.
I know it's my duty to my client and to the
Court.

THE COURT: I respect that. And again,
you will have to deal with Sonja directly.

For the record, again, I apologize for
not using her last name. We have known each
other for many years. And)I know she takes
no personal qualms at, it,\because we have
spoken about thati before. But at the same
time, any review by the court, I would ask
that they excuse my lack of formality here.

MR, SCAROLA: We have no problem with
breaking for lunch at this point so that we
can arrange a change of court reporters.

The only appeals I remember, Your
Honor, are the ones I lost.

THE COURT: Again, thank you for your
concerns and your patience as well.

I also recognize and thank Ms. Musgrave

for being here.
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We will return back at 1:30, so as to
give you all some logistic assistance to try
to arrange, as you need to, for the court
reporter and transcript purposes.

Keep in mind that we will go to 4:30
today. And also, that T am not available
tomorrow. I have several panel commitments
for the bench bar tomorrow. And so that
would preclude any further consideration! I
do have a full day of hearings @n Monday as
well.

MS. ROCKENBACH: Your )»Honor, before we
break, anticipating & potential adverse
ruling, I have a4motion to stay the matter,
which is then Immediately reviewable as
well.

The motion to stay that T have I did
nethanticipate this court severing the
cases. It was only the adverse ruling of
the removal of the case from the trial
docket. So I would like to revise that
motion. But I would make an ore tenus
motion to stay this action in order for
Mr. Epstein to file the petition for writ of

mandamus as to the order denying the motion
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to remove the case from the trial docket and
a petition for writ or certiorari as to the
order granting Mr. Edwards' motion to sever.

THE COURT: Mr. Scarola.

MR. SCAROLA: We would clearly object
to a stay, Your Honor. It would effectively
be granting the same relief that the defenge
has been unsuccessful in obtaining.

We are confident that Your Honok's
order will withstand appellate review. And
a petition for writ of mandamug is an
expedited proceeding. Idam sure we will
hear from the appelldte ceurt if they have
any reason whatseever to question the
proprietary orWhe) order that Your Honor has
entered.

THE COURT: The motion to stay from
this, Court is denied.

MR. SCAROLA: Your Honor, I expect what
we will deal with after lunch are issues
that relate to the most recently disclosed
documents, including, in particular, emails.

THE WITNESS: That's what I anticipate.

MR. SCAROLA: And I have a timeline,

which T provided to opposing counsel. I am
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going to hand that to Your Honor in case you
want to chew on that over lunch.

MS. ROCKENBACH: Your Honor, if I may
approach.

THE COURT: Sure.

MS. ROCKENBACH: T have one submission
to the Court. It was hand-delivered
yesterday before we received your judicial
assistant's email about no future
submissions. But it relates togthis issue.

THE COURT: I can't profige \,you that T
will have time to read iL.

MS. ROCKENBACH:A, Understood.

THE COURT: I will do the best I can.

MS. ROCKENBACH: Thank you very much.

THE COURT: Thank you all again for
your exgeldbent presentations and arguments.

We'will be in recess until 1:30.

(The above proceedings were

concluded at 12:08 p.m.)
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COURT CERTIFICATE

STATE OF FLORIDA )
: SS
COUNTY OF PALM BEACH )

I, SONJA D. HALL, certify that I was
authorized to and did stenographically report the
foregoing proceedings and that the transckipt)is a

true record of my stenographic notess
Dated this 8th day of March 2018.

L

SONJA D. HALL
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IN THE' CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN
AND FOR PALM BEACH COUNTY, FLORIDA

Case: No. 502009CA040890XXXXMB

JEFFREY EPSTEIN,

Plaintiff/Counter-Defendant,

Vs.

SCOTT ROTHSTEIN, individually;.

BRADLEY EDWARDS, 1nd1v1dua11y,,-

Defendants/Counter P1a1nt1ffs. N

[

i
v 1

TRANSCRIPT OF PROCEEDINGS

t

DATE TAKEN: Thursday, March 8th 2018

\TIME:
RLACE

BEFORE:

1:30 p.m. - 4:50 p.m.
205 N. Dixie Highway, Room 1@D
West Palm Beach, Florida

Donald Hafele, Presiding Judge

‘'This cause came on to be heard at the time and
place aforesaid, when and where the following
proceedings were reported by:

Elaine V. Williams
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Palm Beach Reporting Service, Inc.
1665 Palm Beach Lakes Boulevard, Suite 101
West Palm Beach, FL 33401
(561) 471-2995

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

APPEARANCES:

For

For

Fon

For

Plaintiff/Counter-Defendant:

LINK & ROCKENBACH, P.A. ‘ \ 7

1555 Palm Beach Lakes Boulevard; Suite 301
West Palm Beach, FL 334@1

By KARA BERARD ROCKENBACH; ESQUIRE

By SCOTT J. LINK, ESQUIRE

Defendant/Counter=Plaintiff:
SEARCY, DENNEYj;, SCAROLA, BARNHART &
SHIPLEY, P+A.

2139 Palm“Beach Lakes Boulevard
West Palm Beach; FL 33409

By .JACK SCAROLA; ESQUIRE

By. DAVID P. VITALE JR., ESQUIRE

By ‘KAREN TERRY, ESQUIRE

Non-Parties L.M., E.W. & Jane Doe

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400
Salt Lake City, UT 84101

By PAUL G. CASSELL, ESQUIRE

Jeffrey Epstein:
ATTERBURY,VGOLDBERGER &_WEISS,'P.A.
250 Australian Ave. South; Suite 1400

West. Palm Beach, FL 33401
By JACK A. GOLDBERGER, ESQUIRE
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1 : ‘ PROCGEEDINGS

2 D A

3 : THE COURT:==Thank you, Welcome back

4 everybody HaQe‘a seat.

5 MR../SCAROLA: May I move to this podium now?
6 | | ‘THE COURT: suke;

7 MR.. SCARoLA; lIhéhkrydu, sir.

I8 -Your Honor,”haQe we‘decided what motions we're
9 going éo heér? |

16 - THE COURT: Yes. My Undérstanding as T left
11 :was going'tolbe Edwards' Second Sﬁpplement to

iz‘ Motion in Limine Addressing Scope of Admissible
13 .. VEvidence, and of course in thétrsame vein Epstein's
14 Notice of Service of Unredacted Appendix in
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Support -- or Response in Opposition to' Edwards"
Second Supplemental Motion in Limine addressing
Scope of Admissible Evidence.

MR. SCAROLA: Your Honor; there are actually
multiple submissions to ‘the Court to deal with
closely-related issues, and those issueswarise out
of ‘the fact that over the course of-thenzlast three
weeks 724 new exhibits have been added”to the
exhibit list of the defendant“Epstein.

And just to provide, some-general background,

some of ‘which yourg(Honor may recall, there was an

PALM, BEACH=REPORTING SERVICES, INC.
561-471-2995

exhibit list filed by Mr. Epstein on November 16,
2017. That same exhibit list was attached to- the
pretrial‘stipulation on December 22, 2017. And
then for the first time on March 5th of 2018 the
new exhibit list was filed. If you compare the
exhibit lists of November 16th and December 22nd,
which, as I said, are the same, with the March Sth
exhibit 1ist, 25 new exhibits -- excuse me -- 724

new exhibits were. added.

Page 4
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10 Your Honor held a hearing in this matter on

11 December 5th and made it cleah to.all partie; that:

12 exh1b1ts that were not dlsclosed by the end of

‘13 o December l--Aand I thlnk 1t may have been the

i4 - Deeenher zildate‘-- I'm not’sure about that exact

15; | date ::lhut:exhablts that were not spec1f1ca11y

16! ' hdisclosed nodld net be. permltted to be used at

17 o )'trlal | You made it clear that catchall listings

18u j Ijnould be unacceptable: that spec1f1c individual

19“. | exhlblts needed to be llsted I'm sure your Honor
: . AN Coa

20 | has a recollectlon oF those circumstances. And

21 | that obv1ousiy, is a falrly standard order that

22; | hyour:Honor adhehes to in connectlon with tr1a1

23f pra:tlee | _‘ |

hzd I THE EdUhT‘ what I Just wanted to p01nt out is

»25 | 1n conjunctlon'nlth nhat we're. gelné to be |

N [ s . [ Lt

b
i

PALM BEACH REPORTING SERVICES, INC.
1 |, 561-471:2995 .

[ R B 1

1 eventually talking about, we're now dealing with
2 the Motion to Strike Epstein's Untimely

3 . Supplemental Exhibits and to Strike All Exhibits
4 and Any Reference to Documents Containing

5 Privileged Materials Listed on Edwards' Privilege
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Log.
MR. SCAROLA: Yes, sir.

THE COURT: That led into what I described

‘earlier of the motions that will be on the table.

MR. SCAROLA: That's correct. And that*s"why

I acknowledged, your Honor, that we're really

dealing with a number of closely-related motions.
So the first issue is.é‘procedural‘is§ue; and
that is, whether your Honop-is,going to allow the
listing and use of 724 ‘hew exhibits. And my
suggestion to the Court is that that is a threshold
isgue‘that really, helps to resolve much of what
follows beCause-if, as a matter of procedure, those

724 new. exhibits are not going to be used, then

much ‘of _the rest of the argument becomes
iprelevant. There are, however, very significant

substantive issues if the procedural determination

does not dispose of the use of those exhibits.
THE COURT: These exhibits specifically were

added when?

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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MR. SCAROLA: They were added by a new list

filed on March 5th of 2018.

THE COURT: OKay.. Just to put this into
perspecfive,fMérCh 5th would have been Monday of
this week, today belng March 8th, and ‘the trial
;cantlng on March 13th presuming it beglns as

scheduled

MR. SCAROLA: Yes, sin Butei want to make it

clear that wh11e the 724 were fiever listed on a

prlor exh1b1t 115t beFore Mairch 5, some of those
documents were dlsclosed to us- over the past three

weeks: So I am not suggestlng to your Honhor that
tnelfirst noclce-we got of an intent to attempt to
use these documents was March 5. fnerfirst notice
ne”got of an 1ntent to’attempt to use some of these
documents started some three weeks ago as new
d;sclosureS'were sent to ue;' |

Andnaéain, this is from memony, but I think
there may have been three separate_éroups of
documents tnat were sent co us nof covering all of
fhe:724. And obv1ously, your Honor knows from the
materlals that you have rev1ewed much attention was

focused on documents that we contend and ‘have

contended for eight years are pr1v11eged documents.

J
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Documents listed on a very specific privilege log.

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

And those are 45 of the 724 newly-listed documents.
And those documents were brought to oun-atteéntion
just last week.

So my suggestion to your Honor “is”that we deal
first with the procedural issue because, as I said,
that will narrow issues Sighificanfly. And then
there willhstill remain some substantive issues

with regard specifically to any attempted use of

privileged ‘materials.

Now,\your Honor heard from both opposing
counsel that I have accused ‘them of having stolen
the“documents. I assure your Honor that that's not
the case. I have not accused them of having stolen
the documents. What I have said in repeated
communication is that these are stolen documents.
And these documents, if your Honor has had an
opportunity to look at the timeline, were very
clearly at this point handed over by the bankruptcy
court to Fowler White for one pufpose and one

purpose only; and that was to print them out, Bates
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stamp them so that they couldﬁbe turned,over for

privilege review by the‘Faﬁﬁer Jaffe law firm,

! 1
o

1nc1ud1ng spec1f1ca11y Brad Edwards

THE. COURT: Let me: stop you there so we can

put this in context.

o

[4

RN

PALM BEACH REPORTING SERVICES INC
- . 561-471-2995

Joe Ackerman; as- I recollect, was representing
Mr. Epstein for some period of time, and he was at
.'that juncture:associated with the Fowler White firm
in someicapacity,
MR.(SCAROLA: Yes, sir. That's correct.

THE COURT: So if I'm understanding this

correctly then, the bankruptcy court turned the
documents over to Fowler White.

MR. SCAROLA: Did your Honor want me to get

10

11
12
13
14

15

into that'now> I m happy to do that

THE COURT‘ So that I understand I know

during a very tumultuous perlod of time these would

be the Rothstein flrm,s‘employee,

MR. SCAROLA: Yes, sir.

A

Let me go through

‘this and give you a qu1ck overv1ew, although all

Page 9
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16 the details are provided in the timeline that I

17 provided to your Honor.

18 What happened was that almost immediately

19 following the implosion of the Rothstein,

20 Rosenfeldt; Adler firm a trustee was appointed by

21 the bankruptcy court to take control of the firm,

22 and that trustee took control of all of the firm's
23 files and all of the firm's electronic data,

24 including all of its e-mail sérvers. So .it is the
25 trustee that had possession of all of these

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

1 -e-mails.

2 Mr. Epstein through counsel, and at this point
3 it was the Fowler White firm, issued a subpoena in
4 our civil litigation, then pending in front of

5 .Judée Crow, for the trustee to produce all of the

6 e-mails. Judge Ray, to whom that subpoena was

7 referred, Judge Ray appointed Judge Carney as a

8 gpeciai’master to make a determination :as to what

9 could appropriately be turned .over because
10 obviously these were e-mails that reélated to a wide
11 variety of cases. ‘It was the entire contents of
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the e- ma11 server of Rothstein, Rosenfeldt, Adler,

t

and it was recognlzed that those e-mails could

!
i

contaln attorney/cllent and work product privileged
materlals So Judge Carney was app01nted a spec1a1

master to make a determ1nat10n as to what should

'

and could be turned over and report back_to Judge

Ray.
Judge Carney gets 27 969 e-mails, and Judge

h

Carney says, "I don't have an apprec1at10n ‘as to
| .
what may be pr1v11eged here We need to come up

) !

w1th a procedure o) that I’can be adv1sed of what

N FULT |

pr1v11ege assertlons are be1ng raised.” So Judge

Carney says, "I want what was then the newly formed
Taw flrm that Mr. Edwards is worklng in, I want

1 '."!"‘7» R T o

PALM BEACH REPORTING SERVICES INC
561-471-2995 - .

b ‘ . | . 10
Jaffe, Weissing, Edwards, Fistos and Lehrman" .--
THE COURT: Farmer Jaffe, right?

. MR. 'SCAROLA: VYes. -Farmer Jaffe.

I

THE COURT: We can just refer to them as

Farmer: Jaffe.

MR. SCAROLA: All pight. "I want Farmer Jaffe

Page 11
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to go through these e-mails and prepare a privilege
log. Let me;knowrwhat's privileged here, and then
I'll make a determination .as to what's going to get
turned over."

The response from Mr. Edward through me is
this is 27,000 e-mails, they wént them, théy Jshould
be responsible for printing them and Batesmstamping
them and delivering those printed and BateS‘stamped
documents: to us for our review. ‘And judge‘Ray
entefs an- order.

And Judge Ray says if his order =- and it's -
quoted in relevapt partrat the bottom of the first
page of this~timeline --- Judge Ray says the law
firm of FowlemyWhite will print a hard copy of all
fhe documents contained on the disks with Bates
numbers added and will provide a set of copied,
stamped documents to the special master and an
identical set to Farmer, who will use the same to

create its privilege log.

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

11
And Judge Ray, federal bankruptcy Judge Ray,

says, "Fowler White will not retain any copies of
Page 12
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.the documents contained on the disk provided to it

nor shall any images or copies of said documents be

retained in the memory of Fowler White's copiers.

‘Should it be determlned that Fowler White or

Epsteln retalned 1mages or cop1es of the subject
documents on its computer or otherwise, the Court
retaihS‘juriadietion.to award.sanctidns in favor of
Farmer, Brad Edwards or hls!elaent.

So 1t was obv1ous that what was to happen at
that p01nt was they were to take over the

m1nlster1a1 task ‘as offlcers of “the court of

bearlng the expense to turn these documents over to

Farmer Jaffe and Brad Edwards for purposes of

preparing a pr1v11ege log

THE-COURT: For lack of a bettervmetaphdr,
though, wasn't that a fox in a henhouse type of
Y- . - . .

situation?

MR. SCAROLA: Well, sir, were these not

[ o to

officers of the court, the answer to that question

T (Y

is yes These were adversarles who were be1ng
given control over these documents, but they were
adversaries who had a sworn duty to follow the

Court's direction. And we had every reason to
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PALM BEACH REPORTING SERVICES, INC.
561-471-2995

12
believe that this respected law firm and these
respected lawyers would do exactly what they wenre
told to ao;

Now, we know that ‘the disk that contained that
information, as has been conceded by Epstein's
counsel, was formatted on Decémber 10 -- excuse
me =- December 8th of 2010.

THE COURT: What' do yeu mean by the disk was
formatted?

MR. SCARQLA: What I mean was the documents on
that disk werepdivided into three different
categories.

THE COURT: And that was December 10?

MR. SCAROLA: December 8th of 2010,

THE COURT: Thank you.

MR. SCAROLA: So withih approximately one week
after being ordered not to retain any copies

there's: a disk that is formatted by Fowler White,

which is the disk that is now in the possession of ‘

Jeffrey Epstein and Jeffrey Epstein's counsel. .And

it contains without a doubt those documents that we

Page 14
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i

identify on a privilege log that is generated as a
consequence of that process. It contains those

privileged and attorney work product e-mails. And

that assertion of privilege has never: been

PALM BEACH REPORTING'SERVICES,'INC.
. ' 561-471-2995 -

13
overruled. -

THE COURT: Did the Special Magistrate Carney
or Judge Ray ever.hold :a\hearing to determine the
nature o% the privilege? Was that ever called up
for a he;ring?

MR. SCAROLA:I'what happeéeﬂ,'ybur~Honor, is
that,Judgé éro&,‘whéﬁlhe léarﬁed of the

! '

circumstances of what was going on in bankruptcy

court, communicated to Judge Carney, "This subpoena

was'issued in my case. Whiie.ivrespeCt‘you and the
work you are doing,vit:i$ ﬁy job fo.decide what ‘is
relevantland material,ig,my(Case:and it is my ‘job
fé determine iésues of-privilegé in my case.” That

short circuited the work that was going on ‘in ‘the

bankruptcy court, .and JUdge Carney never issued any
rulings in that regard.

So it then became a matter over which Judge
Page 15
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Crow was exercising jurisdiction to determine how
the subpoena issued in the Circuit Court: State
Court: case, how that subpoena was going to be
responded to.. So our privilege log goes to Judge
Crow.

And there's some back and forth about Whether
the privilege'IOg is or is not adequatey, and there

is' a direction with regard to certain-fequests for

PALM BEACH REPORTING SERVICES, INC.
561471-2995

14
documents ‘op~the privilege log. ‘Specifically,
there is’a)Request Number 13, which asks for

communications between Farmer Jaffe and the federal

government -and communications between Farmer Jaffe

and any members of the press. And those are
ordered turned over. And those are turned over in
full compliance with the Court's order. But the
issues. of privilege that were raised with regard to
both attorney-cliént and work product privilege
never gets ruled on by Judge Crow because before
they are ruled on, .a voluntary dismissal is taken

of the claims against Brad Edwards.

Page 16
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So we have a pr1v11ege 1og in place. It

spec1f1ca11y 115ts these documents Some of these

documents were 1lsted as attorneys eyes only. And

that restrlctlon has never been 11fted And some
[ r R T
of these documents are 115ted on the separate

\ t

pr1v11ege 1og, and those restrlctlons havenever
V N gt . .ll,- T ' .
been 11fted

RART I |

Now, in some of the communlcatlons that have

gone on. back and forth you may have seen reFerence
‘ to a dlsclosure to the Razorback defendants.

. v [#

ExcUSe me. The Razorback p1a1nt1ffs

o) v KR

‘“THE COURT: That was the 11t1gat10n led by

Mr. Scherer.

i N ey, . o
I R A AR
PALM) BEACH REPORTING -SERVICES, INC.
-.561-471-2995 - .~
L T Y 15
.. . 'MR. SCAROLA:- That .is correct. The Conrad
Scherer: firm was involved in that litigation, and
» the Conrad Scherer firm was also .interested in
getting to take ailook at whatever relevant: e-mails
m1ght have been in the hands of the bankruptcy
trustee, and then got turned over to us.
| well, there;were direct negotiations.in which

] Lo . . + :

I was a personal participant with the lawyers for
Page 17
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Conrad. Scherer, and an agreement was reached with

the lawyers for Conrad Scherer because, as we have

‘told every judge before whom we have appeared with

regard to these matters, we're not attempting to
hide anything. You want to conduct an in-camera
inspection, we want you‘to conduct ‘an in=camera
inspection because it wili confifmlthat we're hot
attempting to hide anything.

We will turn over anything that you consider
appropriate for us to turn ever. But we have no
ability fo waive our elient's attorney-client
privilege, your Honor, and some of these e-mails

clearly contain=information that: originated with

clients. “And we are in the midst at this point of

still=pending litigation, and it is important for
us' to protect our work product privilege as well.

Some of that litigation is still ongoing right now.

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

16
That's the Crime Victims Rights Act case.
So there is a very 1egitimate reason for us to

be concerned about protecting both the work product

Page 18
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privilege and the attorney/client privilege,

part1cu1ar1y protectlng it from Mr. Epstein, and

partlcularly protectlng 1t from Mr, Epstein now

that we know there was :a clear v1olat10n of the

federal Judge s order w1th regard to ‘the matter in

wh1ch these mater1a15‘were to be‘handled.

Interestingly -- and I don't know whether

v

there's any relationship or not -- but shortly

after-this disk is improperly retained by‘Fowler

Whlte, that Fowler White w1nds up w1thdraW1ng from

H P
oo

| the case. So they re’ goney, ~And apparently the

\

disk 51ts there for years unt11 a request is made

1

.to turn over all of Fowler Nhlte files.

s

And what we have been told is Fowler White

‘1n1t1a11y, for whatever reason, resists that

request but Mr Link and assoc1ates go down to

' 1

M1am1, they rev1ew flles, they get their hands on
thls dlSk There is a 51gn1f1cant delay between
their appearance in the case and when they flnally

go to look at the Fowler White files. Then there's

a two week delay between 1ook1ng at the Fowler

Whlte flles and rece1v1ng the disk.. And then

b v

PALM BEACH. REPORTING SERVICES, INC.
561-471-2995
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17

‘there's a two-week delay between receiving the disk

and starting to --

THE.COURT; Excuse me just a minute.

Bailiff, see what may be transpiring outside,
please. Pardon me. Off the record.

(Discussion held off the recond.)

THE COURT: Go ahead. I apologize.

MR. SCAROLA: Your Hopor,\in the overall
scheme of things, I don®t think that those delays
make very much differefice at all. But these are
the la\,«iryer'swhovJ as your Honor has noted, announced

to the Court\that they were going to be ready for

‘trial 9@ days later, and here it is just weeks

before,this case is about to begin that they are
first reviewing 36 boxes, or over 30 boxes of
files. Might have been 31. I think 36 is the
number. But boxes of files that never even got
reviewed by them. |

So those are matters of significant concern to
us. But the matter of greatést concern is that
once it becomes apparent that these are documents
that are listed on our privilege log, a privilege

that has never been challenged, a privilege that
Page 20
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.
| . ' '

remalns 1n place, and we notify opp051ng counsel
here :is our pn1v11ege log, here are the numbers,

i [ (N

PALM BEACH REPORTING SERVICES INC.
561-471-2995:

. the Bates numbers of these documents on that:
privilege log, you have an obligation,‘an:ethical

. obligation, ‘to- turn'them' over/to us, to turn them
over now, and‘to nake no AMise>of those. documents
unless and unt11 ‘youchaye “a count order that says
othehwise You need to tell us where did you get
them, when d1d you get them, how did you get them,
to whom have you dlstrlbuted them> And those are

[

questlons that we stlll don t'have answered.

What we get from the|other side is, "well
'they could have come. from here, they could have
come from there, maybe-they came: from someplace
else; we don t know. And 1f they don't know where
they came from and that source is cleanly a proper
sourCe, they have the burden in overcoming this
privilege assertion to prove a waiver if they

contend any waiver ex1sted

It wasn t,w1th,regard to Conrad Scherer

Page 21




19
20
21
22
23
24

25

10
11
12
13

14

2018-3-8 Hearing Transcript - Afternoon Session

because when those documents were turned over to
Conrad Scherer =-- and we have the letters that

confirm the written agreement with every detail of

‘that agreement in place -- those were turned over

as part of a common interest privilege with an
express representation it was attorneys' eyes only,

with an express representation they would be ‘turned

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

19
over to no one. Indeed, when they got turned over
to Conrad Scherer, they were originally turned over
with a confidentiality watermark on every document.

Aﬁd then they contacted us back again and
said,\!We're trying to OCR all of these documents
so that they are searchable, and we can't do that
with the watermark on them. Can you please provide
US‘With another copy without a watermark?" And we
did that; again, trusting these officers of the
court to abide by their agreement. And we have
every reason to believe that Conrad Scherer did.
They were not the source.

The obvious 'source, based now upon what we

have been able to»piece together, is very clearly
Page 22
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i

Fowler White's .improper retention of this material

f

after they had. been expressly ordered by the

\

federal court not to retain any of it.

+

Now, every representatlon I have made to the

L o

| Court, everything that is 1nc1uded on this t1me11ne

can be established through documents thatpinpoint

‘the dates and the 1dent1ty of the 1nd1v1duals
Cl
1nv01ved and the character of every ‘disclosure that

'

‘was made and every dlsclosure that was withheld.

It has taken a substantlal effort to put all of

thls together agaln. We have been ‘working on this

' . P ]

PALM BEACH REPORTING SERVICES INC.
N . 561-471-2995

20
many, .many,. many hours. - But the subject of
appropriate sanctions is a subject for another day

- except to this extent: We need to know who has
access,‘nho:has.had access to this confidential

material. We need to know if there‘s some intent

'td call a‘w1tness‘who mAQ have been given access to
'hts confldentlal mater1a1 We need to know all of
Ithe 1awyersv1nvolved; | T |

K

And Mr. Cassell is going to address from the

Page 23
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perspective of the clients the concern that they
have about being informed as to how their

confidences. have been breached. So with your

Honor’s permission, I would like him to have an

opportunity to address the Court briefly on that
topic. |
THE COGRT: What I'd like to do, though; is
allow defense counsel to be able to speak to the
threshold Binger analysis dealingywith the late
disclosure; because if Mr%, Starola is right and
that is that these exhibits were listed for the
first time in March,\which would have been three

days ago, apdydiscussed. perhaps within the last few

weeks, then wepwould have essentially a Binger

issue to analyze. So Miss Rockenbach, go ahead and

proceed in that respect, please.

* PALM BEACH REPORTING SERVICES, INC.
561-471-2995

21
MS. ROCKENBACH: Thank' you, your Honor. I am
certain that this courtroom is a place where we are
searching for truth and not hiding evidence,
whether it is evidence that causes conclusion by

this Court that ‘there is no case to be tried. And
Page 24
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6  for the first time after four days of -- and we use
7 that word --
8 - | MR. SCAROLA: ‘ExcﬁSe'me. I'm sorry. If this
9 'is_one of the priViiéged é;Aails, and I assume it
10 probably is, your Honor has enteredian order
11 ’ sealiﬁgzthéSe documents;‘énd the press is.present.
12 It is being displayed’prominently’in'violation'of
13 ethicai obiigations to feiinquish possession of
14 these document;; | |
15 - ‘THE'COURT: All rigﬁ%. In lieu of publication
16 | iﬁ open. court; why”don't'you‘just hand me the
17 doéﬁmght; making-sure that cbﬁnséi glso has. the
18 copy or is heferencedlwith the correct Bates:;tamp.
19 MS. ROCKENBACH; This is the Bates stamp
20‘ | e-ﬁail 04408; an-e—mail from Erad1Ey Edwards to
21 RatlrCassell, Oétobér‘17;’2099.
22:. | THE COQRT;' Okay i; thi;tan extra copy?
23 MR.. SCAROLA. Do we have an extra copy,
24' | please? There are 11tera11y thousands of e-mails
25 we're dealiné with. | | |

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

22
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MR. LINK: 1It's in the appendix that we've

provided you.

THE COURT: I'm familiar with it from reading
the materials myself and I could probably put iy
hands on it.

MR. LINK: It's in the appendix, your{Honor.
Appendix 1.

MR. VITALE: ?ates number?

MS. TERRY: @448,

‘MS. ROCKENBACH: That's~it.” Thank you.

THE COURT: And/I have it, too. I can get my
hands on it pretty easily, I think.

MR. .CASSELL: JYour Honor, if I could just be
heardyjust briefly:

' THE COURT: Go ahead and introduce yourself to
our new court reporter.

MR. CASSELL: Paul Cassell on behalf of three
‘victims, LM, EW and Jane Doe.

we;d=1ike the record to be clear that we're
joiniﬁg in the objection to any public disclosure
or reference to these documents.

THE COURT: Well, reference and public
disclosure are two different things, Mr. Cassell.

MR. CASSELL: I'm sorry. Any disclosure of

Page 26
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the contents or the substance of these documents.

PALM.BEACH ﬁEPOR%ING.SERVICES, INC.
1 561-471-2995
23

THE COURT: Outside of the Court's review?
Are you objecting to my review?

MR. CASSELL:' No. We're not waiving any
privileées, but we don't want there“to _be any
public reference to the contents.

| THE,COURT; Ali.rigﬁt. THank;you for that
clarification. So let meng éhead and try and put
my hands,on'-;

Mg. ROCKENBACH:K'Your Hoﬁo;,‘I;can give you

the copy that) Terry noted was 04408. I don't need

il

it.

THE COURT: Okay, that's fine.

MS. ROCKENBACH: The purpose of me putting

this particular piece of evidence, which I've been
asked on multiple occasions by Mr. Scarola to

H

destroy by the barrage of e-mails over the past

four days, I'm handing it to the Court as evidence

of no Binger surprise. It can't be Binger surprise
by Mr. Edwards if he is authoring an e-mail with

régard to this very action that's pending before
Page 27
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this Court about five to six weeks before

Mr. Epstein sued him. So that can't be a surprise
to Mr. Edwards. It actually makes this case
incredibly stronger for the issue of probable

cause.

PALM BEACH REPORTING SERVICES, -INC.
561-471-2995

But more importantlyy yourjHonor, it's about
the truth. It's about the truth and the fact that
over the past four ‘daysymy professional integrity,
my character.has been impugned to the extent that
very simply we, told -- actually, I didn't ‘respond

to any single e-mail. For the record, Mr. Link

'respondéd to e-mails. I didn't want to respond to

what I saw was escalating e-mails that started off
with a demand that we destroy evidence, which I

know as an officer of the court I .cannot do, and a

.demand to disclose who, how, where. And we

immediately did. Fowler White.

Then I had my paralegal issue an affidavit

that established chain of custody. I obtained the

Fed Ex receipts for the three boxes that contained

Page 28
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16 this incredible disk. And that's on file with the
i} o nnurt, | . ”

18 - But the é-méiis did éscalatéj.and we wene

19 . 'a;ked - nn, démnnded --Ineménded on mu1t1p1e times
20 o to dest}oy ev1dencé. ‘I’waS'called unethical more

_ e : 4

21 ) than four tlmes, sanctlons were mentloned the

22 ’words'impnoper, unetnlcnlﬁ‘51x t1mes, hid,

23 dlsturblng, nisdeéds “And then last, but not

24 least; Mr. Scarol;'dld in fact --%and this is not
25 »privileged -~ did in fact‘send an” e-mail 1nd1cat1ng

| . . . [ L B

PALM BEACH REPORTING SERVICES, INC..
. .. 561-471-2995 -

. ' : ' 25
1 -  that he.didn't want a special. master, declined our
2 request.for one because it does not take a special
3 . master to determine that stolen privileged
4 documenfs”i-!thi;&is for the first week, or the
5 first time the week before trial -~ are
6l ‘inadmissibie. I dlsagree |
7 o No court has 1ooked at theée e-mails. And
8‘ | youn Honor jusf'a;ked ihatiquestlon? WhICh‘WéS
9 | ‘reallylinnOrtantn did judge'Cnon look'at the;e
10u a '1n -camera and determ;né the pr1v11ege issue?
dll : : | So I am veny pleased and I agree with ,

Page 29
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Mr. Scarola for the first time I heard jist now a
request: or an agreement, not even a request, an
agreement that these should be looked at in-camera..
They absolutely should be looked at in-camera
because they eviscerate Mr. Epstein's malicious
prosecution case from proceeding.

THE COURT: Mr. Edwards.

MS. ROCKENBACH: Mr. Edwards.

But so disturbed was X byythe barrage of
e-mails, I reached out-o the former ethics
director of the Flegrida bar, a trusted colleague,
Tim Chinaris. (I“have the affidavit. I don't know
if your Honor/has-

THE 'COURT: I don't remember seeing it.

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

26

MS. ROCKENBACH: It was very significant

because I was being asked ‘to destroy evidence, I

was being called unethical for the first time in 23
years, and then I saw the word stolen, and honestly

my heart was broken. So Mr. Chinaris has an

affidavit that I've filed with the Court. He knows

Page 30
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the information --

THE COURT' Is that in this?

I

MR LINK: Your Honor, it's in the package we

dellvered rlght before lunch

THE COURT: OKay. T'11 be glad to take a ook
! | A

at it.
MS. ROCKENBACH' He was the eth1cs d1rector

for the Flonlda Bar for almost a decade, authorlng

thbusands'of oplnlons‘on 1ega1 eth1cs for lawyers

fac1ng issues w1th regard to/the rules of
) Wt ! P Y

regulatlng the Florlda Bar.

[T St

One of the nules that I was th1nk1ng about in
terms oF thls hearlng was 4-3‘3 because both 51des,
1nc1ud1ng M. Edwards, who happens to be. party but

should be held to a h1gher standard than just a

‘s

51mple party, has a duty to disclose candor toward

t ' v

the tribunal. That Flonlda 4-3.3 rule is very
: Lo
51gn1f1cant in this case‘because no one can advance
false statements or positions to this Court.

1

PALM BEACH REPORTING SERVICES; ‘INC.
", 561-471-2995"

: - 27
These e-mails, your Honor, go to the very

heart of this malicious prosecution case and
Page 31
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whether it can proceed.

But feturning to’ Mr. Chinéris, he had three
opinions after reviewingfthe reievant‘docUments,
speaking to both Mr. Link and myself; based on the
escalating accusations over the course of four
days. And his three opinions are reflectedin
paragréphs 29, 30 .and 31.

Mr. Link and Miss Rockenbach have”acted in an
ethically proper manner. Thatywas one. Number
two, the documents in gliestion were not

inadvertently provided{nor wrongfully obtained by

Mr. Link and Miss\RocKenbach --

MR. SCAROLA:~ Excuse me. Your Honor, if this

is goinhg o turn into an evidentiary hearing with

regard, to the ethical propriety of’ opposing
counsel's conduct, I object to this affidavit as
hearsay and I want.tp bé abie to cross-examine any
ethics expert who is of the opinion that retaining
privileged documents known to be privileged listed
on a privilege log when there is no knowledge as to
the source of those documents and a court order
exists saying you're not allowed to have them, I

want to cross-examine that expert.

Page 32
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PALM BEACH REPORTING SERVICES, INC.
561-471-2995

28
THE COURT: Well, the objection is sustained
in the sense that I really do want to, as I
_y.indicated earlier, continue to.as best as we can
conduct.the proceEdingsvin a way that befits the
known 1ntegr1ty of not. only the attorneys here
before us but also the hlstory that has been

perva51ve in the 15th Jud1c1a1 Circuit. So I don't

want thls to dlssolve 1nto an eth1ca1 discussion as
Lo, 1 .
to whether or not someone commltted some type of
[ i
ethlcal v1olat10n. That s really not my focus

| today And that focus is better su1ted for others
nerhans at a dlfferent tlne and'even perhaps in a
dlfferent forum- i ,, ”}-‘

Reallyrwhatihas to.be'attenpted to be divined
today is some type of representation by counsel for
'Mr. Ebstein as.te.what”the seurce of these

| doeuments Were. | | o

MS. ROCKENBACH: Yes, your Honor.
THE COURT' why were they preserved how were
they preserved For what reason were they

preserved, did that preservation violate or come

Page 33
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close to violating an order of the bankruptcy
court, has the privilege been waived? And then we
get back again to the Binger analysis.

I did ‘a quick word search, and the Fifth

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

29
District provides us with some recent_direction and
assistance and talks about the, issue of surprise.
And it says, quote, "The opposing party also
earlier attempted to exclude the surprise testimony
by an unsuccessful motion in limine. Furthermore,
prejudice ih, the _context of Binger refers to the
surprisein fact of the objecting party and is not
dependénf‘@pon the adverse nature of the
testimony." ‘So that's where we are also going to be
focusing today.

But I don't want to get into a discussion as
to present counsel's ethical responsibilities
unless we have to as it relates to the origin of
how4 if counsel is aware, these documents inclusive
of the e-mails, and particularly as it relates to
the 724 allegedly new exhibits being added formally

for the first time on March 5th, just three days
Page 34
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ago, and certa1n1y outside. oF the Court's pretr1a1

order in terms of t1me11ness, whether they
constitute prejudlce. So let s try to focus there,
'1f we could N

1 ot

And I understand Just so the record is clear,

y .

| doing thls’For a long t1me both as a trial lawyer
and as a judge, I understand how feellngs can be
S e * ) . Y

hurt I understand how people can take umbrage at

PALM BEACH REPORTING SERVICES; INC.
561-471-2995 . . . T

(1 certain ‘things) thatrare said.

Thelbeauty of being an experienced trial
judgé, if nothing else,-is developing a thick skin.
Sometimes i'll'hear people say something and use my
name and they don't even know I'm standing there.

Mk.‘LINK:' That wash't me, was.it;:judge?

THE COURT' Ne; And I understand that there

are going to be instances where people are going to

th1nk that I 'In the best in the world and the

absolute worst in the universe. I've come to. that
rationalejpretty quickly. It took some time, but

it was fairly quickly. But I do understand. T
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don't want anyone to think that I'm not
compassionate to the extent that I recognize that

there have been accusations hurled here which may

be minimally considered offensive and accusatory.

But let's move: beyond that for now and let's get to
some of the issueg that I discussed earlief that we
can focus on relating to decisions that I'1l have
to make concerning the potential admissibility of
this evidehce-

MS. ROCKENBACH: Thank you,”your Honor. I
appreciate that.

And we have‘established the chain of custody

through the affidavit of Tina Campbell from our

PALM, BEACH REPORTING SERVICES, INC.
561-471-2995
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office. So it is clear we did not improperly
obtain them, nor were théy=inadvertent1yfdisclosed
to us.

THE ‘COURT: Tina Campbell. is your paralegal?

MS. ROCKENBACH: Who obtained the three boxes,
the three boxes from Fowler White, which contained
that CD thch is at issue.

THE COURT: I think the disconnect we're
Page 36
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having here today is not so much the fact that
Miss Campbell received the boxes or somebody got
notice that the boxes were there --

MS. ROCKENBACH It was an issue.

i

THE COURT' -- and that somebody did what they

oy
' '

did. And. there may have been an issue with regard
to Fowler whlte voluntarlly turnlng them,over.
N ,

Those. are thlngs that can be dealt with/later on.

Ie

And agaln, it may be a dlfferent forum than I'm

even deallng W1th here today

But what I'd 11ke to know is how Fowler Whlte
got the docunentatlon, do we to know that, whether
or not that documentatlon was obta1ned or retalned
in a mannér that either was in vlolatlon of Judge
‘Ray'sorder or walked a Eertadn tightrope that

could be construed as a constructlve violation of

that order; And 1f we know ‘that, then it would go

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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. a long way in me‘trying to make a determination as
it relates to Binger and its progeny.

MS. ROCKENBACH: Thank' you.
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THE COURT: So that's really where we need to
focus.

I have no problem and I don't think
Mr. Scarola has any problem in terméﬁof the fact
that you all did your homework; albeit, from his
position, late in the game, and secured this
informafion from Fowler White. The ¢éritical
question, though, is why did Fowlep White have
these documents, why were they Continued to be
held, and was it in violation either expressly or
constructively as it/relates to Judge Ray's: order?

MS. ROCKENBACH:, Thank you, your Honor.

Mr.. Link has=studied this issue and will address

that.

MR.. LINK: So, Judge, let me see if I can
clarify a couple of things.

First, these exhibits that we're talking about
from the disk, they absolutely were just listed on
our exhibit list. They were just located by us in
the last week:. However, on our exhibit list it's
always been a general category, as Mr. Scarola

said. ‘The reason there are 749 specific exhibits

PALM BEACH REPORTING SERVICES; INC.
561-471-2995
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\ e 33
is. the clerk required it. So.--

THE COURT: The clerk required it?

MR. LINK:" Specific.. You have got to do --

THE COURT: The clerk, you're saying? Or:the
Court?

MR. LINK .fhe Couet;

THE COURT' Oh, Qkéy."i thought you were
saylng -- o :

MR LINK: it}e'Called the clerk's exhibit

list for the Court, but the Court did it.

THE COURT: So in conjunctlon w1th an order
that I had made earller in the proeeedlng that I
was neot- going to allow general catchall types -of
exh1b1t Fdentification, I requ1red that each and
every exhibit be specifically listed. And we've
gone through myriad eghibits in our quest to
determine‘whethef‘or not, For example, the Fifth
Amendment pr1v11eée is going to be recognlzed and
other 1ssues hav1né to do W1th adm1551b111ty And

that was generally‘followed,'to my recollection,

because I dealt with many specifically. identifiable

exhibits. So yes, I agree that that was something

that the Court had a specific interest in and has

Page 39
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always taken the position that all cards are going

to be on the table in a timely fashion so that,

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

34
number one, first and foremost once all the cards
are ‘on the table, ‘the law favors settlement, and it
may .come to fruition, and has”more often than not
resulted in an amicable résolution to a case. And

as importantly, both/sides,are adequately prepared

10

11

12

13
14
15
16
17

18

so that, ‘as I mentioned”in this Pollard case, no

one is undulyssurpnised by something that comes

before them. atyor near the beginning of trial.

MR. LINK: Yes, sir. So that is why we did
that.

The second thing I want to point out to the
Court is that Mr. Edwards did the same thing and
filed exhibits after the order, just like we did.
And I'm not complaining --

THE COURT: Well, if you're not complaining
about it --

MR. LINK: The reason I want to explain is

because in. our pretrial stip I'm of the mindset

Page 40
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when ‘we reach agreement we have an agreement. And

in our agreement your court order says no

[

add1tlonal exh1b1ts unless the part1es agree In

the pretr1al st1p Mr. Scarola and I agreed we
RN H AR ' ' o o

reserved our rlght to ‘add add1t1ona1 exh1b1ts So

oo ' o o t

in comp11ance w1th the pretrlal st1p and th1s
o cor e
Courts order requ1r1ng us to 1dent1fy them, we've

[ [ i . {
_" o

J'. 1;

PALM BEACH REPORTING SERVICES INC.
561-471-2995
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.« been .doing that,.sir.

THE COURT: ‘Qkay.

MR- 'LINK:==So iwe are not in violation of the

A0

Court's order. Mr. Scarola and I again agreed to

do th1s.

A "

So 1et [ talk about Fowler White because it is

as clear as mud.. It is not as clearras Mr. Scarola
. At e
says. Here is why. IF you look at his --

THE’COURT: That metaphor, I'm not sure I

understand clear as mud
MR; LINKﬂ It's not clear That's the point.
It's not clear, frankly So 1t is not as simple
’ . .

and clear as Mr. Scarola says. And I want to show

you whyl
Page 41
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I honestly cannot tell you, I can't; where the
disk came from that end up in Fowler White's file.
I can't. We have looked for every piece of
communication, correspondence, we've gone through
their boxes three times trying to answer that

question. We have reached out to lawyers, for

Fowler White. They have no memory of it. /So we,

like Mr. Scarola --
THE COURT: Excuse me,. Is MP. Ackerman still
actively practicing?

MR. LINK: Hecisy(yes. And we reached out to

PALM BEACH-.REPORTING SERVICES, INC.
561-471-2995
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Joe Ackerman. Mr. Ackerman. Sorry. We reached
out to Mr. Ackerman.

Here is why it's confusing. And I ‘think this

is really important to understand what happened;

When the trustee took over the files, there
waé an understanding by Mr. Edwards and his firm
that there would be about 5,000 e-mails, and they
agreed 'to do a -- go through them and do a

privilege log. What's missing from Mr. Scarola's

Page 42
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timeline is that in November 2010 Edwards. informed

the bankruptcy court that the trustee had produced

‘74,000 74,000 pages of documents on two compact

disks. Not éne. Oon two.
So then what happened because of the volurme,

3 [

,Mr Edwards and hlS flrm goes in and says,.«"Judge,
o i

we need more t1me We did not know we (were g01ng

o get 74 000 pieces of paper and we need time to
: , {
go through them
THE COURT I may have lost you. The 74,000

pages were self generated from the Rothstein flrm>

Y

MR. LINK: Yes. And de11vered by the trustee

to Mr. Edwards '
i o C B ‘
THE COURT And Mr. Edwards, you're

suggestlng, 1nd1cated that they need more time to
review the efmalls or whatever documents --

1

PALM BEACH REPORTING SERVICES, INC,
‘ 561-471-2995

MR. LINK: Correct. ,

THE COURT: == they may have encompassed, and
to raise objections, and that forum was the
bankruptcy court. |

MR. LINK: All this started in the bankruptcy
Page 43
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6 court.
7 So when Mr. Scarola says there was one disk
8 produced by the trustee with 27,000 e-mails on it,
9 that's not true: Theré‘are two disks and therels
10 74,000 e-mails. That's what Mr. Edwards .
11 represented to the Court. I haven't seenithese
12 disks, but that's what Mr. Edwards sréepresented.
13 So what happens after that is there 'is a
14 complicated negotiation between the Fowler White
15 firm and Mr. Farmer, on‘behalf of the Farmer Jaffe
16 firm; about how are they going to take these
17 documents; which“are not Bates stamped, not Bates
18 stamped, and\they wanted a hard copy to review so
19 they could maké a privilege log, but they didn't
20 want to_pay for it. The trustee didn't want to pay
21 forvit.
22 Mr. Epstein volunteered with the special
23 master -- actually, Fowler White -- but
24 Mr. Epstein's counsel volunteered that they would
25 use ‘their machine to print out, print out from the

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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i NN
LI Y

disk that.had no Bates stamps. on them, documents,
and Mr. Farmer agreed to that.

So they print the documents out -- long before
our time, Judge -- they print the documents out, a
set is given back to the trustee, and a set is

ginen to“Fafmer Jaffe. The maChine that printS'it,
accordlng tn‘the magletrate and all the
communlcatlons, deesn.t retaln an; image. So we
start w1th‘two dlSkS To make 1t more compllcated

there was thnee One had<a problem. But let's go

w1th two dlSkS and 74 000 pages

They prlnt them out Hard copy documents

One to the trustee, one to Farmen Jaffe. The

maglstrate wants a copy, and 'S0 you will see the

[

,maglstnate gets two dlSkS One w1th 25,000 images

1

on it and one w1th -- I can't tell you how many

0
i

images because the spec1a1 master says, "I didn't

)

look at it."

(-l'

I think -- this is Scott Link guessing -- I

want to be .clear about this -- I think the disk

that ends up at Fowler White was the special
master s dlSk And here is why I think that: A,
1t was in a flle that said Spec1a1 Master. B ==

none of Which makes sense to me until we put this

Page 45
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together. B, there's a hearing where Mr. Scarola

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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says to him, "You, special master, review all these
documents.” Just like he said here, he-said,it ten
times, "We have nothing to hide. You decide what
should be turned over." The trail goes cold. I
can't find a letter or communication from the
special master that says, "I, looked. Here they
are." But I know this: The disk that was sent to
Fowler White t@ €opy had no Bates stamp.

When,you/Took at the judge's order from Judge
Ray that Mr./Scarola pointed out, it says Fowler
WhitewwiXl print a hard copy of all the documents

contained on the disk with Bates numbers added.

That's how they were going to do it:

THE COURT: And that disk, I presume, that

you're alluding to did have Bates numbers on them.

I'm talking about the individual documents.

MR. LINK: Yes, sir. They're all Bates

stamped. So they were not the disks

provided -- again, I can't say they're not. I'm

not testifying. This is Scott Link's forensic
Page 46
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[ . . 1
review,
. 1

THE COURT: But again, Mr. Link,
respectfully -~ and I appreciate you're trying to:

put together and p1ece together somethlng that
transplred seven years ago -- the problem st111

' . ’

PALM BEACH REPORTING SERVICES INCS,

iy o 561-471-2995 .

remains the same. Frankly, it doesn't really

matter to this Court what ‘format it was, who

.formatted it or: o whom it was supposed to be

intended. I'mysurerthere may be cases even after

thls Wopley.case that we'll be talking about.

tomorrow at 1ength at the bar conference, but that

case stands for the prop051t10n globally of the

|
| 1

'sanctlty in that part1cu1ar case of the

S " ‘ v R

attorney/client privilege to something so

rUdimentary as whether or not an attorney referred

a client to a g1ven doctor for treatment And the

I

Supreme Court has clearly stated that information

is pr1v11eged and w111 not be divulged.
MR. LINK: Yes, sir. I was just trying to

answer 'your question about the disk.

Page 47
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THE COURT: Okay. So the point that I'm

trying to make is when I'm saying it really doesn't
matter, all of those other details, what matters to
the Court is,‘again, Judge Ray's order relative to
the sanctity of those documents, for lack of a
better term, the protection of those documents at
all costs, and that Fowler White shalll not with the
threat of sanctions retain ény of those! documents.
It says here, "Should it”be determined ‘that

Fowler White or Epstein” 4- Jso not only does it go

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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to FowleriWhite, but it goes to Epstein -- and
consthuctively, if not explicitlyjiby this order
extéends to Mr; Epstein's legal representatives,
from this Court's interpretation.

MR. LINK: Yes, sir,

THE COURT: "“Should it be determined thaé
Fowler White or Epstein retained images or copies
of the subject documents on its computer or
otherwise, the Court retains jurisdiction to award
sanctions 'in favor of Farmer, Brad Edwards or his

client,” end quote.
Page 48 i
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MR. LINK: And I agree with that. The

bankruptcy court reserved that. What I'm

suggestlng to the Court.is I don't think it's as

1ear as Mr Scarola sa1d And he may go to Judge
Ray and Judge Ray w111 have a hearing. Based“on

| : Lis

'what we've looked at, I don 't belleve it's as clear

that that's what they d1d because it's p0551b1e,

based upon what I Ve read -
THE COURT: That Fowler‘White did?
MR, LINK: Yes. A,
%HE COURT; .So are you sugéesting to me

that -- SO that Iim understandlng correctly --
MR. LINK: Yes, sir. | Irm not here
representing Fdwler White. o

PALM:BEACH REPbRTINGTSERVICés;jINCa

- 561-471-2995 .
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THE COURT: I understand. But you're' here
representing Mr. Epstein, who by virtue of this
order ‘that is being highlighted in part on. the
ELMO, that FoWier White did what it was supposed to

do pursuant to that order, returned everything that

it was supposed to return, but through,some

1
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happenstance had the disk containing the very
information that was the source. of JudgevRay's
order ‘and somehow, therefore, should be exonerated
by virtue of the fact,tﬁat because we really don't
know how Fowler White may have gotten it, but
assuming Fowler White did what it should have done,
miraculously this disk turns up in Fowler White's
files and hence we should essentially ignore the
dictates of the order?

MR. LINK: No, sir..<And Ithink I've confused
the Court. Let me make éure you understand what's
on this disk.

The 27,550 pages on this disk, we've only

looked at 5,000 of them, okay? Of those 5,000, I

will(represeént to you -- and you can look at

them -- I don't believe any -- and I know none that
we attached -- were communications betweéen an
attorney and a client.

I asked Mr. Cassell and I asked Mr. Scarola to

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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identify by Bates number ‘if ‘there are any

attorney/client communications and we would
Page 50
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segregate them. The response I got, every page is

an attorney/client communication. So that's one:
THE COURT: But that's not what this order

says, Mr. Link. The order doesn't say anything
abodt priviieged doctiments.

| MR. LINK: Judge; I understand that..
THE: COURT: The order says that'Fowler White
w111 not retain any coples of‘ahe documents
contalned ‘on the disk pnov1ded to it nor shall any

! 1 o . ]

imageé or copies of said,documents be retained in
the memory of Fowler:Whife's copies. And wel
alread}‘wenf through‘the.sanctions.

MR. LINK:=-But we don't know -- here is the

disconnect: Me don't know as we sit here that the

disk‘that we located there wasn't handed to them by

Special Master Carney after Mr. Scarola gave him

'
|
'

the job and said look. at it and give them whatever

‘you thlnk is okay because the majority of the

documents we've 1ooked at have to deal with
schedullng and spontlng events and going out
drinking and all kinds of thlngs; It is not a

group of documents that aré on the privilege log.

Here is the second thing we learned ==
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THE COURT: And is that going to serve as the
conduit to attempt to admit these documents into
evidence in the face of the order that I have just
read?

‘MR. LINK: Your Honor; I see the order. What
I'm trying to get across -- I’m doing a lousy job.

THE COURT: No, you'te not.

MR. LiNK! =~ 1s"that I can't tell you.

THE COURT: /Tryyto’get to the point that I'm
really --

MR LINK:- I don't think that we can conclude
today that this disk is a result of their violating
this order. This disk could have been as a result
of the special master looking at it and saying, "I
don't see communications between attorney/client, I
believe there's been a waiver of the work product
based on giving it ‘to Razorback, issue injection,
all of these issues have been raised."

THE COURT: So now you're suggesting that
former Judge Carney, to my knowledge a very well -

respected jurist who presided in the Circuit Court
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in Broward County, to my knowledge, ‘and has done

senlor work here in the 15th Jud1c1a1 C1rcu1t

somehow engaged in 'some type of ex: parte

communlcatlons w1th Fowler Whlte?

"t
PALM BEACH REPORTING SERVICES, INC.
561-471-2995
1 g ..-“.{_.' v | ' 4‘5
MR: LINK: :Judge, I can't because.I've looked.

I have searched. I'm not saying that at all. AIll

.I_can piece ‘together is<that Mr. Scarola asked

Special Master Carney‘to do that.

This disky when we got -- we put a sticker on

o A P i

it. We wentyand. looked at' boxes and put stickers

H [ ’ IR
on-things, The dlSk sa1d Epsteln Bates stamp. Had

no idea what was on it. Looked like something we

Cy e T T K

should put a sticker on. It came in, the disk, and

we started 1ook1ng at it.
when these 1ssues came up, we asked Fowler.

whlte to please g1ve us the or1g1na1 boxes. We got

the or1g1na1 boxes and found the dlSk in a folder

s " 1

>that says J Carney pr1nt1ng on 1t That.s it.

That s all that's on thlS folder

There's no watermarks;, there's no
' : NI

confidentiality agreement, there's no stamps on the
Page 53
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documents. They are Bates stamped and there's a
disk in there. So what I'm suggesting is if we're
trying to figure out whether Eowler White violated
the order, I don't think it's as clear as
Mr.: Scarola says.

Now, I wasn't there. i can't tell-you'what
they did, Judge. But I do know this* ‘Many of the

documents that are on this disk and“that are on

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

46

their privilege log-have been used in this

litigation.. They have been used. They have

produced some. They're exhibits that Mr. Edwards
has asked aboutﬂahd’answered that are on this
privilege log. There's over a hundred of them.

So this disk is not a‘disk‘of their privileged
documents. 1It's a di;k of 27,500 documents. And
Whét;s the most important part oF=fhis is Judge
Crow hever held an in-camera. Nobody judicially

has looked at these. And that's where we need to

be.

I don't think any of this matters. What
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matters is we have the records, they're relevant,
this Court should determlne they re relevant, see

1f there s a pr1v11ege and see 1F that pr1v11ege

has been wa1ved That should be the process.

THE COURT: On Thursday aFternoon, which is

.going to be taken up by add1t10na1 argument; where

Friday I'm a committed member to the. Behch Bar, as

is encouraged not only by the 15th Judicial Circuit
ul i v

and Fourth Dlstrlct Court of Appeal but also by our

1oca1 Bar Assoc1at10n, of wh1ch many of you are

promlnent members here, SO you know that comm1tment

By [

must be taken serlously, and I do take it

serlously, and then Frlday I m booked up with

PALM BEACH REPORTING SERVICES, INC.
+. 561-471-2995

hearings on other matters of the 14- to 15 hundred

files that I'm carrying in this'division, of which

this is but one, with. the trial to commence on. the
morning of Tuesday, the 13th of March.

MR. LINK: VYes, sir.

THE COURT: That's a big endeavor That is an

endeavor that is beyond thls Court s ability

phy51ca11y and from a time perspectlve, So I'm not

Page|55
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going to do that.
MR. LINK: Your Honor; I know that you don't

have the time. I have offered them a special

master. They don't want to.

THE COURT: It's just too late.

MR. LINK: But Judge, the truth is-never too
late. |

+HE COURT: 'Please don't interrupt me.

MR. LINK: I apologize-for that.

THE COURT: Protoéol dictates the orderly
administration 6f justice and, correspondingly, the

orderly preparatien for trial. That preparation --

and you'll“be /supprised when it comes to larger

cases like this -- not only applies‘to counsel. and

theiriteam of attorneys that the respective side
havey but it also applies to the singular

individual who is responsible -for this orderly

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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presentation.

I often refer to a case that I printed

directly from the Fourth District Court of Appeal;
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RJ 'Reynolds Tobacco Company versus Calloway, and it

talks about the trial judge's ultimate
. | ,

responsibility. There it was to ensure appropriate

:attorney behavior, but it talks also about court

exerc151ng 1tslcontrol oF the iitlgatlon of the
trial, of 1mportant pretr1a1 hearlngs like #etre
havtng here today, and taiks about this/ is
espec1a11y true in 1engthy high-stakes: cases and
goes on to speak about what aCourt should and
should not tolerate when it comes to interruptions
and other?matters that don;t neceSSarily befit the
presentation of otherwise.extellent'counsel.

But what=I was trying to communicate while we
! . 1

were speaklng over each other is that this is the

oy

very{reason why courts have spoken to the issue of

tlmely and reasonableness and preparatlon
I can t speak to the matter in which: this case

has: been prepared by counsel for Mr. Epstein over

o

E
| i

the 1ast 3, 009 and some odd days I can, however,
speak to what is before me now.. Why someone before

you and Miss Rockenbach got 1nvolved in this

case -- because I saw Mr. Ackerman s name in this

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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49
matter in the four years that I've been presiding
over this case -- I saw his involvement; I saw what
he attempted to do. His timing was critical. --
whether his work was or wasn't is not for me”to
say; but certainly his time in which he-speht in
representing Mr. Epstein would have-been, critical
,fo any sﬁccessoﬁ'cOUnsel's‘involvementVin,this
case.

Thankfully, for the, punposes of most of the
decision-making that I do here in the civil circuit
courtroom I had experience, and I gained a
significant amount of experience ‘in a relatively
quick-amount/of time. It was baptism by fire, I
‘thinkisome would call it. But I had opportunities
to get into the courtroom long before others did
who had the same experience level. Whether that
was good érabad, the results speak for themselves.
But I did have that opportunity. And to learn a
great deal, not so much from those who I work with,
but even more those who I work against, so to
speak; my épposing counsel. The wealth of
knowledge that I gained from how they did their

work was astounding and something that I cherish
Page 58
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even to thls day But what it taught me.more.than

anyth1ng was. that preparatlon is critical, whether

[
[

PALM. BEACH REPORTING SERVICES, INC.
. . 561-471-2995

REREVREE , e L 1)

-, the case is a $10,000 whiplash case or whether 'it's

a $10 million class action suit.

And ‘the very essence of what's being brought

to my attention today, ‘where requests are made for

in-camena inSpectionS?at a time-that's essentially
two to three bu51ness days prlor to the
commencement of trlal a spec1al master - to review

1

thousands of documents several days before the

commencement of trlal for the flrst time, despite

reca1c1trance from Fowler whlte, thelr -~ somebody’

rev1ew1ng thelr flles apparently for the first time

mere weeks before the case is going to court, those

types of thlngs have to be he1d -- I was g01ng to
i 1

say in h1gh regard but what was meant by. what I'm

saying is preparatlon in gettlng to these

3y

materlals, there was nothlng that I knew of despite

aga1n what appears to be brlef reca1c1trance on the

part of Fowler whlte to turn over the matenlals
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themselves, ‘this could have been done six months
ago, a year ago, two years ago; three years ago,
four years:ago; five years ago, sixlyears ago, and
it should have been done then. To bring these
types of matterssbefoke the Court at this
particular time is, in my view, inappropriate.

Now, if ‘this was newly-discovered evidence

PALM BEACH REPORTING SERVICES, INC.
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that was not in the hands of Mr. Epstein's lawyers

since 2009, whénever this all came to ‘fruition,

then I wouldysay=we'd have to take a different
approach.' But the veryfnatdre of the documents
that we're talking about -- again, rightly. or
wpongly held -- were in fact held by Fowler White,
Epétein's counsel, at an incredible crucial time in
this process; and that being in and around 2016,
when the Rothstein firm imploded, when these

e-mails were apparently confiscated, when somebody

made the decision that instead of Farmer paying for

the copy: costs, they be handed over to Fowler

White. And if I have a bit of an incredulous tone

to that statement, it's probably purposeful.
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But the fact'remains, Mr. Link; that ‘these
"!

materlals were in the hands of Epste1n s attorneys

from the inception of the issue 1tse1f And to now

come to the Court Wlth not five pages: of documents

to look at, but 27,000, or whatever that number

is -- it escapes me because of 1ts shear-mass, -~ .is

R !

1mp0551b1e and is not g01ng to be countenanced

here.

1 .
- ]

And I understand what you'rre g01ng to tell .me
because I've gotten a flavor for some of these

documents that have been prov1ded

_PALM BEACH REPORTING SERVICES INC.
' - 561-471-2995
S oo | 52
MR. LINK: VYes, sir.

THE COURT: And that is that they are

<idetrimental to the position.taken by Mr. Edwards

and that they are helpful to the position taken by
Mr. Epsteln

The issue, though, 1sAone of whether the
protocol and the orderly admlnlstnatlon of justice
is going to be fbreaken notwithetanding also the

aspect of privilege and the sanctity of privileged
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communications, whether all of those consideratiors
are going to be thrown out when balanced against
material that has been in the hands of

Mr. Epstein's lawyers from day one. And I, for

one, am hot going to sacrifice protocol over what

may -or may not be, number one, privilegeds and if
not_privileged, certainly late disclosed
documentation of a massive nature..
Should the. amount of doglimentation be a
determinative factor in afcourt's analysis in this
context, based upon 35 ,years of compound
experience, bench and bar, and a little bit more
now than halfyon the bench, I do not believe that
the orderly adﬁinistration,of justice should be
countenanced and should be disruptive. Should be

disruptive.

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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And what I meant by that, should the
destruction of the orderly administration of
justice be countenanced? And the answer: to that
question, in my respectful view; is no. Because if

I do it‘onCeé then I'm setting a precedent, even
Page 62
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| though I know trial courts thaditionally don't do
that, accehdihg to case iahl‘_And forgive me for my
hchoice of QOrds, but“as semeone‘who is'a senior
member how of the bench -- not a senior judge, but

a senior member of the bench -- that sends a

message to my colleagues that I'm not doing What T

v t

belleve_ls‘the approprlate thing.

MR. LINK: May'I‘resbond, yaur Honor?

THE.COURT; Sure.

| MR. LINK. F1rst I“wantyto apeloglze I did

not mean to 1nterrupt the Court when you were
Speaklné ‘

THE COURT. INOt at all. Go ahead

MR LINK‘ Second, we're not talklng about
27 000 pages, we're ta1k1ng about 49 exh1b1ts
There are only 49 exh1b1ts that we are asking the.
.Court to look at So that it is not 27,000 pages.

Third, I th1nk most 1mportantly I absolutely
aéree your Honor has a difficult, difficult

4

weighing decision to make between staying on course

PALM BEACH REPORTING SERVICES, INC.
. 561-471-2995
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and what I think is more important than any of

this, which is getting to the ‘truth. And I believe

in my heart, your Honor, the reason I'm so
passionate about this and the reason I apologize

for interrupting you is if this courtroom is

looking for the truth, then those 49 documents have

got to come into court. They have got to go’in

front of the jury.

THE COURT: But they'resnot ‘coming in here,
and I would hope: elsewhere, /if, it's going to be at
the sacrifice not' only ,as“to the orderly
administration of justice, but also in derogation
of a federal bankruptcy court's order or any court
of recoghized jurisdiction's order that would have

the hecessary supervisionary control of a given

case, but also at the potential extermination or

derogation of a privilege. And for all of those
reasons is why I am extremely reluctant to start
taking the;e things into consideration just a few
days prior to trial.

Again, if this was something that came into
play that was being hidden by the other side, and
I'm talking now generically, and your side

discovered that information at the 11th hour, this
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would be an entirely different discussion. And

PALM BEACH REPORTING SERVICES, INC.
561-471-2995 = ..
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that's one of the things I want to emphasize for
this record. But that's not the case.

As I mentioned -- and this is the last/time
-t i’}

I'1l say it -- these documents have been in the

posse551on of Mr. Epsteln from the inception -of

thls case as we know 1t They d1dn t move. .And
T LA B " DS J )
the problems that are 1nherent in thls analy51s, of

wh1ch this Court 51mp1y does, not have the time to

‘address prlor ‘towtrial, are a11 of those reasons

" - i

that I have. Just descrlbed to you: The disruption

'of the orderly admlnlstratlon of justice, the

{ S

sacrosanct nature of the pr1V11ege, :and of even

" ' v

'more 1mportance is what I said I wouldn t repeat

and that is, that at all t1mes materlal to the

ana1y51s, from the 1ncept10n Epsteln 1awyers had

i T ' o
thls materlal And obv1ous1y, the t1me11ness, or

the: abJect unt1me11ness of the request for the

Count”now to take»these mattersulnto con51deratlon,

where they are. well beyond when .exhibits that were

known or should have been known ‘were not llsted
Page 65
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MR. LINK: Your Honor, may I have one more
shot, please? I know you have been very patient
wifh me.

THE COURT: If it's going to be any different

than what you've told me. If it's going to be™the

PALM BEACH REPORTING SERVICES, INC:
561-471-2995
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same, we've already established,” and it's a matter
of Eécord, and I have mada my ruling accordingly.

MR. LINK: XYes\sif. I understand that. I'll
be ve}y quicks
Y&u askedyabout whether there was any hiding

of these documents. And one thing I want the Court

ito see is this: These are -- Mr. Scarola didn't

want me to put that up on the screen, so I'll hand

it to you.

If you look at the privilegé log which they
filed, which Judge Crow found inadequate -- and T
don't believe there was another privilege log
filed, so I don't think there's a privilege log --
but that's another day, another issue -- but if you

look at: the privilege log and the e-mails that it
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relates to, tell me if a'lawyen looking at that

would be able to tell the real content of the

¢

e- ma115 that Mr. Edwards was wnltlng Because I

‘th1nk you have an ob11gat10n to dlsclose in a way
that allow; a 1awyer to make a determlnatlon of
whethenylt S oriv1leged.or not.n |

THE COURT: Mr. Link, you‘re.making my point
for me. Mn Ackenman, Fowler whlte, had these

’ materlalc even 51nce day one./ I don't know how

much more I can make thlS clear

'pALM EEACH:REPoRtiNG SERViCEs;'INC.

O 561-471-2995- "
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As IVsaid,.the analysis would be .completely
diffepent if it was shown to me that somehow, some:
way the Searcy, Denney £irm, Mr. Edwards, Farmer
Jaffe -- I was g01ng to say Ron Rothstein, but T
don't want to get him confused w1th the well-
vrespected coach and former coach of the Heat -~
Scott, Rothsteln was 51tt1ng on thls stuff. That's
'not what happened here. That's the point that I'm
'tnylng to drlve home and empha51ze Is not only
the issue of t1me11ness, not only the issue of the

[

privilege has not been tested, but first and
Page 67
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foremost is the fact that Fowler White, Epstein's
own lawyers, have been sitting on this from day one
for seven, eight years.

MR. LiNK: Bﬁt we don't know -- ‘the point I'm
tﬁying to make, I don't know that they looked at:
it

THE COURT: That's not my problem.

MR. LINK: Maybe Carney gave ittd them and
said, "Don't look."

THE COURT: That's“not'my problem. If
Mr. Epstein has a case against his attorneys; he
can deal with those claims to his satisfaction.
I'm not hereyto=determine whether or not someone

did op»did not commit malpractice.

PALM BEACH, REPORTING SERVICES, INC.
561-471-2995
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MR. LINK: I understand that, Judge.

THE COURT: TI'm here only to deal with this
issue that is before me; and that is, whether a
wholesale late disclosure of significant exhibits
that have been in the possession of Fowler White,

Epstein's attorneys, from day one and, thus, as a
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matter of cont1nuum in Epste1n s posse551on, his

possession is constructlverto ‘the possession of the

;attorneys that represented him, that string .of

attorneys that have been representlng him since

,2010, and that 1F nobody got around to looking at

o { p e
Fowler White's documents -~ and how' that cotild be.

‘understood is beyond me, as not only a seasoned

2

attorney but also now a seasoned judge -+ until you

N

and Miss Rockenbach took it upon yourselves and

‘your paralegal to do 1t is not my problem. And

that's all I' 11 say on the subject

N -
I have made my" ru11ng It is a several-

pronged‘rullng And For the reasons that I've

stated, that sythe reason why I am not g01ng to

EEN I

engage in)some type oF a 1ast minute evaluation of
documents that could have been evaluated From 2010

all the way to March of 2018

But nobody ever took it upon themselves to

even look at those documents in Fowler White's

PALM BEACH REPORTING SERVICES, INC.
" 561-471-2995
59
file.- How that could be the case, who knows? But

I'm not finding fault with anything you or
Page 69
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Miss Rockenbach or Miss Campbell did. That's not
the issue: You've done your job.

MR. LINK: I understand. Your Honor, may I
have'one,minute to confer with appellate counsel to

make sure there's nothing I need to do to preserve

this?

THE COURT: Absolutely. Let's just.take a
brief Fecess.

(Thereupon, a short recess wés taken:)

.THE COURT: Adl right. Thank you again.
Please have a §eat. Welcome back.

MR: SCAROLA: Your Honor, I want to hopefully
tie up~a ‘few'loose ends on the matter that has just
been “ruled on.

Am T correct in understanding that the
defendant is prohibited from making any use of the
724 late-disclosed exhibits? v

THE COURT: VYes,

MR. SCAROLA: Next, sir, we would request the
defendant be required to relinquish possession of
all copies of the privileged documents to the Court

under seal. They have expressed some: concern
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PALM BEACH REPORTING SERVICES INC.
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stating that we have asked them to destroy them.

We want. them turned over to the Court under seall

- They shotild fio- longer have possession of those’

until sdch’time as,somebody rules. that [theyiare
entitled to have possession.

And f want tolmake one brief‘comment'about
that if I could ‘can. |

Your Honor knows very well that Fowler Whlte

' .. |

is a very 1arge 1aw flrm that: keeps meticulous time

o
[

records w1th regard to the serv1ces that' they

.render. And the concept that 1t is 1mp0551b1e to

reconstruct through those t1me records what was

1
‘ !

rece1ved when 1t was rece1ved when it was

i

reviewed, what happened w1th 1t, who was 1nformed

i ! '

of what was happenlng with it qulte frankly is

absolutely 1nconce1vab1e to me; that a law flrm of

that size, keeplng records the way 1t did, cannot

reconstruct what went on with regard to this
information.

THE COURT: And that“s a good point. What I

was going to point out earlier-and I failed to do
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that, and I appreciate the reminder, is that I
would have expected certainly in deference to the
fact that Mr. Epstein was a client of Fowler White

that someone from Fowler White would have had the

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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ability to weigh .in somehow as té these critical
issues.

Perhaps I'm being-a, bit naive when I say that
having served Mr. Epstein in their capacity as
counsel, it's my‘respectful belief that they owed
an obligation/te-Mr. Epstein, if not this Court, to
explain. how -and why they had access and kept these
records_in their possession in light of that court

opder and in light of this ongoing‘litigation. And

as- a matter of respect to Mr. Epstein and his

ongoing legal team, to have made some type of

affirmative steps to have dealt with this issue

head on becausé of the apparent implications of

same;
So I again want to make clear that I'm finding
absolutely no fault with Mr. Link, Miss Rockenbach,

Miss Campbell or anyone else from thé Link and
Page 72
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Rockenbach firm in terms of what they did, a1be1t

in the manner in which they had to do ‘it and the

timing, unfortunately, of the matter from their

perspect1ve in hav1ng to do 1t but that takes

noth1ng away from what: the Court has already '
remarked upon concernlng the fact‘that now. Fowler
White in the representation of‘Mr. Epste1n had
these-records from the lnception‘is one”’of the
: . R SN o Y
PALM BEACH REPORTING SERVICES, INC:
. 561-471-2995 -
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reasons for the Court'siruling.

MR SGAROLA: Your Honor, may we include in
the orderia direction that opposing counsel is
required”to relinduish possession of all copies of
the pr1v1leged documents: to the Court under seal?

THE COURT: well the only thing that
obv1ously ‘has to be taken 1nto consideration is the
appellate rlghts of Mr Epste1n and how they're
g01ng to preserve those rlghts in 11ght of the fact
that the Court has rejetted the 1ast minute request

for .in-camera 1nspect1on for the reasons that I've

already stated at 1ength on the record
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MR. SCAROLA: Which is why I've suggested that
they be relinquished to the Court under seal, your
Honor. They can be given an exhibit number. To
the extent that the appellateﬂcoﬁrt finds it
reasonable ‘and necessary to examine those
documents, the'appellate,court will have the
opportunity to do that.

THE COURT: So you're suggesting to file with
the Clerk of Court under seal’theldocuments at
issue?

MR. SCAROLA: YeSs, sik; that's correct.

THE COURT: /That's better stated..

Do you_have any objection?

PALM, BEACH REPORTING SERVICES, .INC.
561-471-2995
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MS. ROCKENBACH: No objection; your Honor.
THE COURT: So stipulated.
MR. SCAROLA: Your Honor will recall that
opposing counsel has also informed the Court on
multiple :occasions that backup_inithe preparation

for this case was being provided by the Gunster law

firm, and we would like a certification from them

as well that no copies have been retained.
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MR. LINK: They don't-heve any, Judge.
" IHE COURT: Okay. That's fine. If Mr. Link
and Miss Rockenbach»are represeeting that to the
Court, I'm satisfied with that hepheSentatioe.

MR. SCARdLA: IAnd f;accept that representation
aslwell, your Honor, but whaflwe would like ‘and
be11eve we are eetltled to is a list-ofiall persons
to'whom the pr1v11eged documente have.been
dlssemlnated. And I'm parechiarly concerned in
thls regard that the.%eetlmony of any witness
mlght be 1nf1ueneed by thelr'lmproper exposurevto
privileged documents.. So»we'eskithat a complete

1ist of all persons to whom those'documentS'have

1

been disseminated'or the contents of the documents
that been dlssemlnated be prov1ded to us.
And I Know that Mr Cassell has some concerns

in that regard as well that he would like to

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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address with the Court. So if he may have an
opportunity to speak to the Court in this regard --

THE COURT: That's fine.

Page .75




4

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

2018-3-8 Hearing Transcript - Afternoon Session

Mr. Link, if you want to comment on that?

MR. LINK: Yeah. I think I can solve ‘that
problem very easily, your Honor.

The documents were within my law firm, and my
client. That's it. They haven't been shown to)\any

third parties. There's not a third-partydvitness

for me to put on the stand. And you Have puled we

‘can't use them. We won't: use them.,

MR. SCAROLA: Does that/include Mr. Epstein?

THE COURT: Does what include Mr. Epstein?

MR. SCAROLA: Has Mr Epstein been provided
with copies of the decumients or the contents of
these privileged documents?

MR LINK® T jqu said my client. My law Firm
and fy client. And I can say legal counsel,
Mr. Goldberger. So that's it.

MR. SCAROLA: That may require some further
relief that we can address at anOtHer~time.

And so that the record is clear, your Honor,
we believe that sanctionable conduct has' occurred,
and we are reserving the right at a later ‘time --

but it's not something that needs to be addressed

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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| oo , - 65
now. --.but we're reserving the right to address the
issue of appropriate sanctions at a later time.
THE.COURT:- Thank you.
Mr., Casse11}

MR. ‘CASSELL: Thank you, your Honor.., Paul
| ,ICassell and I m here thls afternodn, and I
" understand 1t 5 getting 1ate 1n the»day, I'll be
' 'very'hrlef representiné three uletlms, LM, EW and

PP

- JanevDoe d Just one housekeeplng matter.
o | he‘have tlled a motlon to intervene, which is
w'unéppoéed e D4 o
| - A N S
THE COURT: The‘only‘thing'I need is .an order.
Everythlngwelse'uaslnroulded“butlthe proposed

l'onder So if it's unopposed then phrase it as

such and I 11 be glad to execute it.
MR. CASSELL Thank you, your Honor.

Just so the record is clear, on July 19, 20160,
seven and a half years ago, LM said these very

[ t

documents.are privileged, and on February 23?,2911,
EW and Jane Doe throtgh counsel said these
documents aré phivileged. So the Epstein entity
| oo b . y

that 1s Mr. Epsteln and hlS array of lawyers were

on not1ce at that time that every one of these 45
Page 77
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documents was privileged.

And then what happened on Friday night, March

PALM BEACH REPORTING SERVICES;JINC.
561-471-2995
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2nd, was that Mr. Link put into the publiccourt
file summaries of the e-mails, quoting from them
directly, and we believe that’was)improper. And
indeed, we've heard today{Mr: Link represent. to the
Court all we wanted was amin-camera review, but of

course they wanted semething more. They wanted to

put those. ip~the public court file because they

knew than the ‘cat would be out of the bag,
publicity would enstie, and other damage to my
clieﬁts could occur. And so I'm here this
afternoon to raise what I think are time of the
essence concerns about the releasé of those |
privileged materials by Mr. Epstein. When I use
the term "Mr. Epstein," I'll be referring to this
entity. ' |

Let's be clear. There is'no doubt from swoin
testimony in front of the Court that on January 1e,

2018 agents of this law firm picked up a disk from
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the Fowler White law firm, .and the Fowler White law

flrm, as you know from the ELMO, had been d1rected

'

some six or seven years. earller not to retain any

copies of*these documents. So there should be no
i * : ) [ Lo . T '
dispute about the circumstances right now.

At that time Mr. L1nk s law firm, Mr. Epsteln,

were in posse551on of documents that Fowler\White

!
PALM BEACH REPORTING SERVICES, INC.
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was in possession of that were in violation of a

court .order. Mr.\Scarola has used the term "stolen

.. documents". and=EIwthink that; frankly, describes

accurately, the nature of the documents, although

who the._thief was; of course, remains to be

i

determined.

So the question in front of you right now is

what to do about this. Well, we know one thing.
We know there's been absolutely no waiver of

attorney/cllent pr1v11ege How. do ‘we know that?
Well, your Honor knows the Florida law very well:

To be a waiver oF‘attorhey/client privilege is

somethlng that is dlsfavored ‘There has to be a

clear, 1ntent10nal ‘waiver of the privilege. And
Page 79
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how do we know there's not been a clear,
intentional waiver of the privilege? Jiist use
Mr. Link's word. Things are clear- as mud. Well,

if something is clear as mud, there cannot be an

intentional waiver. So there's no waiver of

attorney/client privilege.

I know the hour is late.

‘THE COURT: You don't have to feel rushed. I
want to. make sure that youire“heard and that your
clients are heard.

MR. CASSELL: (Thahk you, your Honor. We

PALM BEACH-REPORTING SERVICES, INC.
561-471-2995
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appreciate that because what ‘we've heard shockingly
this afternoon is -- let me -- I know we need to be
careful with:language -- let's just say .an accused
abuser, Mr. Epstein, the man accused of abusing my
three clients, we are told has seen these very
privileged documents. We're told Mr. Goldberger
has seen them. We're told, of course, Mr: Link and
his law -firm has seen them. And of course this

very large law firm, the Fowler White law Firm, has
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seen them as well. And so the question is what do

we do?
And we're m1ndfu1 in the Fact you're about to

embark on what's 11ke1y to be a very time-consuming

‘trlal So I would 11ke to impose six remedies that
we would ask you to eRecpfe‘today, none of thch I
want tolemphael;e,tﬁlllvpequ1re consumption ef the
Court S tlme other than sIénlpg the proposed order
that we w111 prov1de fer you

l TRe flPSI is -- Mr SEapola has already asked

for this and I belleve obtalned thls, but I want

-

‘the record to be clear; My c11ents are asking that
you preclude-any use of ‘the pr1v11eged exhibits

] !

either directly, indirectly or derivatively during
the upcomlng trlal because 1F someone relies on

thls 1nformat10n, for example, in asklng a question

PALM BEACH REPORTING SERVICES INC
- 561-471-2995:",
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to Mr. Edwards or asking a question to any of the
witnesses that Mr. Edwards ‘is presenting, that
could implicitly reveal privileged information.

THE COURT: wé have all done this, so don't

feel 1like you're alone. Are you talking about Mr.
Page 81
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Epstein?

MR. CASSELL: 1I'm sorry. If Mr. Epstein's
attorneys do that, that's the concern.

So, for example, if they're formulating any
questions to Mr. Edwards, they shouldn't be ‘dbYe, to
use any privileged informatior because we're
worried that that could implicitly disélose
priviieged communications:

Secondly; we would like Epstein coursel -- and
that's a broad term that ingludes -- I've probably
lost track of the différent law firms, but
Mr. Link's law(Firm, the Fowler White law firm, I
believe thére/are several others, Mr. Goldberger's
law firm,<we /want them all to canvass their
records, /canvass their e-mails, canvass their
servers and tell us 'if they -- how did this happen?
How did this happen?

THE COURT: You're talking about how did the
Fowler White firm garner these records?

MR. CASSELL: Correct..

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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. THE COURT: Well, I'm not sure that any of
their servers are going to .shed light on that.
MR. CASSELL: Well, it may be, for example --

THE COURT: I don't want to go on a fishing

-expedition, as you can appreciate. I don't want|to

« 4 i i
.- |

exacerbate the problem, meanlng, I don't want to

'unnecessarlly delve into myrlad e- mall systems to.

1

galn knowledge that is 11kely re51d1ng at the:

Fowler Whlte f1rm in some form or- fashlon, whether

it be current or former employees or otherwise. So

I am not go1ng to go to that extent at this
N 8 o,

Juncture w1thout further proof or basic proof for
g01ng in that d1rectlon

MR. CASSELL That would be our request But
L L/
there would be a broad -- you phrased it Ffishing
expedition. We would phrase it a retrieval

expedition ~-- to retrieve what's happeneduhere.
But at the minimum we would ask your Honor‘then to

[ M . .
direct Epstein attorneys who were previously before

this Court, Fowler White, to examine the
c1rcumstances here
You noted that you thought there might have

been an obligation for'them to address the Court

head on: I'm here telling you that the victims

1
. ‘
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believe they, Fowler White, has an obligation to

PALM BEACH REPORTING SERVICES, INC.
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address the victims head on. How did this happen?

THE COURT: And understandable. I-was‘not
confining the obligation of Fowler Mhite to those
entities that I mentioned. It was those entities
that;céme to the Court's mind“initially. I don't
want this record to suggestiwIwasn't taking into
account. the coﬁcerns‘oF the victims.

MR, CASSELL®%, Certainly, your Honor, I wasn't
suggesting 4 and” this, of course, is my fiﬁét
opportunity -- you have always referred to building
a record/-- this is my opportunity to build a
recard asmwell. So we want to know how these
maferials were obtained, |

The third thing we want to know is who were
the materials distributed to? Mr, Scarola hés made
that request on behalf of his clients. I'm making
that request on behalf of my clients.

We're told that Mr. Géldbergeﬁ has seen it,
we're told Mr. Epstein has seen it. We want to

know who else has seen it. And this, frankly, may
Page 84 '
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require iooking‘at e-mails, looking at servers and

that sort of thing.
I thlnk'the recordcshould be clear that in a

-

routine case; you might say, "Well, that's going to

be too expensive." Your Honor is aware this is=not

PALM BEACH REPORTING SERVICES, INC
g - 561-471-2995
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a ‘routine case because I understand that two of the
finest and largest law firms here in,Florida are
currently representingIMr; Epstein, so they
certainiy have‘tne,resources to search -~ to

accompllsh theysearches that would be involved to

see how these materlals got anywhere.

The fourth thing is we'Want an order directing

Mp. Epstein not to reveal the contents of this

information to anyone We are told that
[

Mr.. Epsteln has seen the 1nformat10n, so he should

be 51ng1ed out spec1f1ca11y For an order.

i

Flfth -- I th1nk this has already been

s

recovered A11 copies: of the documents are to be

turned over under seal to the Court

Sixth, we want our temporary sealing: order,
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which we will provide later today, to be converted
into a permanent sealing order. Mr. Link filed in
the public court file, we believe highly
impropehly! information. that he was on notice was
privileged. And he said today he wanted an
in-camera review. Well, you do not get an
in-camera review ‘when you put those very documents,
or-at least summaries of those very documents, into
the public court file.

We want the Friday night filing; the notice of

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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redacted materials, to be placed under permanent

.seal.

And then the last request is just a
housekeeping request. We're obviously scrambling
to sort out the implications of all this. I'm sure
I have missed some points that need to be made.

Due to the late filing of this document, due to the
public filing of the document. improperly, we would
like leave to be ‘able to file a supplemental
application for additional remedies after the trial

concludes and after we have received information
Page. 86
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( .
about how the documents were obtalned and ‘who they

went to. | | ,

‘And so. those are‘fhé requests that I make on
beRaiE 6f‘my two CIients.}

THE COURT: ALl right.

Mr.'LinR?

MRE?LINK; {+e54 sir. Thank yOus

THE COURT: ThaeR‘yoq. B

MR. LINK: I'm not sure hoR I/ can be more
-cieaE‘about where wefgot the, documents from. We

got them from Fowler whife, your Honor. I don't

thlnk that s adnystery anymore.

I ve represented to the Court who I have

. +
B .

shared‘the papers with. The Court has ruled that

PALM BEACH REPORTING SERVICES INC.
' 561-471-2995.

we're going to take the. disks: that we have and put
it under seal. We'll destroy all the other copies.
,:That's what Mr. Scarola. asked for and that's what
we said we weuld do.
As to the filing, I never said all I wanted

was an in-camera inspection. What I said was
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Mr. Scarola said he would like one and I said
great, let's have one.

Most important is this: The documehts that we

filed -- and there was some miscommunication with

Mr. Cassell -- I want to make sure the record is

‘clear -- we did two things: We filed redacted

documents. We redacted all of the names of EW, LM
and Jane Doe, as this Court has instructed. So
their initials were wiped out: Mr. Cassell called
me and said, "I'm looking{atra document and I see
their initials." wWhat he\was looking at is we
served the counsel and hand delivered to the
Court -- didepot put it in the public file -- the
unredactéd,documents so we would all know what was
in there.

THE 'COURT: By the court, you mean --

MR. LINK: To you. To the judge.

THE COURT: -= to myself.

MR. LINK: Yes, sir,

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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THE COURT: Not as far as the court file is

concerned.
Page 88
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3 : MR: 'LINK: :The court file only contains the

4 redacted version; We have double checked that. I

5 “asked Mr. Cassell to te11‘me if I missed a

6 | redaetioht Could it happen> Yes, it'couid happen.

% - we'hauen't Found one. If there was. one that wasn't

N P :

8 o redacted we'd be glad to redact 1t But the.only
‘9 - th1ng that was flled in the clerk file was the
1atuf.A redacteu ver51on;h | "\

1; Thank you, Judge. )

12 : THE COURT: A11 right.'_ Thank you.

13'L . Much of wh1ch Z2Nr much of the relief that

fié | hae been”requested has-essentlally been taken care
15 . 'of I belleue through the Court s hrior order: that
16 *1s, that the one disk conta1n1ng the documents that

17 are belng sought to be 1ntroduced at trial to take
18 to reeorJ ulli be hermltteu te be filed under seal.
19‘ - %he san1t12eu redacted versions of those records
20J | I'm also orderlng te he eealeu ih ah abundante of
Zi cautlon juet in case there ha; be seme error; not
22‘. 1ntent10na1 on the“uart of counsel who flled those
25 | records. o | o
24 AerlEhetein.will he barred £rom referring to
25‘ an?fof'those records as it relates to the-doeuments
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PALM BEACH REPORTING SERVICES, INC.
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that were gathered from Fowler White or from any
other source that would have included those recards
that were the subject of Judge Ray's orderi 'So
it's to preclude anything coming in thfough the
back door which wouldn't be allowed through the
front.

Mr. Link, did you waat o, cOmment on this?

MR. LINK: Yes./ I wanted to remind the Court
we have over a hundred eéxhibits that were listed on
that disk that are‘jalready in the court file.

We've us€dthem in depositions. So I'm
wondéring, -= ‘those aren't excluded.

THE COURT: Right. I'm not talking about
those, I'm talking about the ones that have been
derived from Fowler White and that Have been sought
to be introduced as part of the 748 or 724, or
whatever this number is, or the 45 that have been
claimed as privileged and have not been ruled upon
and will not be ruled upon prior to trial because
of the reasons that I have explained in detail

earlier:
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MR. LINK: Thank you,'Judge.

THE COURT: Mr. Cassell, did I leave out

anything else?

MR. CASSELL: VYes. we want to know how the

PALM.BEACH REPORTING: 'SERVICES, INC.
561-471-2995 = , . -

-Epstein entities came into possession,of the
documents; and then we want.toszknow where they
vowentsoe b - AL N

THE COURT: Becalse of the court ruling, T

don't find that te be a front burner issue at this

time. Please doen't confuse anyone here. The
Court's. refepence to front burner as opposed to

77

beinghanissue of importance. Front burner simply

means that in preparation for a trial that is

! l

'actually a mere two to three bu51ness days away, if

you count tomorrow, wh1ch I don' t really count as

a

:court bu51ness day because of my obligations to the -

Bench Bar: Conference, I won't have the opportunity

I

to really,delve into that'prior to trial.

And as Mr. Scarola pointed out, I believe,

earlier, that can be done at another time. So I..am

|l

certalnly ‘not going to forget that: it needs to be
Page 91
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done. But it w111 be ordered that it be done post
trial. |

Any other remedies. that are sought as you go
along -- I understand the relative late nature of
these revelations; hence, you are not. precluded
from filing a supplemental motion.

I also note that you have requested attorney's

fees and costs related to this endeavor, and I'm

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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reserving on<that as well.
MR./CASSELL: But related to that is the
distribution. The cat is now wandering out of the
bag, so time is of the essence.

THE COURT: Right. And again, I think that in

-an abundance of caution, and I understand your

concerns, but what the attorneys here recognize --
and Mr. Epstein is also under this order -- is that
no further dissemination is' going to be made. I
think that goes without saying as far as the

attorneys are concerned. 1I've known each of them

seated at counsel table for many years, as I have
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documents hence‘forth.

known Mr. Scarola and Miss Terry, Mr. Burlington,

and I think they recognlze that when this Court

1o

makes a statement, that it is abundantly clear that

it will be enforced to the 1etter

in my m1nd that they w111 all be respectful of the

court order oF non- dlssemlnatlon oF any of those

i

And Mr. Link has'already represented to the:

i [

.4’

.l

Court that other than Mr Epsteln and his

P 1

co- counsel that there have been no eyes laid upon
these documents.

representatlon, as Mr. Scarola has accepted those

1

. .MR. CASSELL:

from Fowler White.

1

Hence, 'm acceptlng that

e

representations during the hearing as well.

PALM 'BEACH REPORTING SERVICES, INC.

561-471-2995 .-

We haven't heard, of course,

Will the: Court direct them to

make similar representations?

THE COURT:

I believe that I have sufficient

authority to do that under these relatively

peculiar circumstances.

My jurisdiction, though,

is somewhat limited because ‘they have withdrawn

from the case.

Page 93
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As a general blanket order I would simply say
that all attorneys who have or are representing Mr.
Epstein shall be subject to this order of

confidentiality, of sealing and of non-

dissemination of any such information that is

contemplated in any of the documents that are parf
of the umbrella order of Judge Ray.-And that would
include all of the exhibits. that wewspeke about
today and that have been filéd as a matter of
record.
| MR. CASSELL: . Coudd they also be directed to

make a representationyas to who they have
distributedthe _documents to?

THENCOURT: Mr. Link has already -- are you
talking ‘about Fowler White?

MR. CASSELL: Fowler White,

THE COURT: I don't think that I have that

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

‘80
ability.
MR. CASSELL: Could I be heard on that issue

then? I believe ‘that you do have -- all right.
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We'll deal with that later then, your Honor:

MR. LINK: Can I make a suggestion, your

Honor, that m1ght be helpful?

THE COURT. Sure

MR. LINK' We now have, I th1nk 34 or 36

i

boxes they dellvered I be11eve all the boxés they

have The dlSk the orlglnal dlsk, we now have 4it.
I don t know for sure, but I doubt that there's
s !

another- dlSk that they made and kept. If the Court

| ! A

will 1nstruct as part of thls order that we

ma1nta1n the boxes, because Fowler Whlte wanted
P A

them back, then we will take posse551on of the

boxes.

THECCOURTY If you areftelling me that you

have lauthority from Mr. Epstein to retain those

H ,.,'!

boxes and Mr. Epstein is essentially giving you

carte blanche, you and MlSS Rockenbach and

Mr, Goldberger 301ntly, the authorlty to: make any

dec151ons necessary to protect hlS interests, that

motion would be granted.
MR. LINK: I'm standing here with this puzzled

look because I'm not sure what that means, frankly.

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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81
All I was ‘trying to do is say_I.wili preserve the

documents, the original files,; because I don't

think there's another set of files somewhere.

Fowler White had asked me to return them once We
went through them, and if the Court can-instruct me
to hold the boxes, thén'I,will do that.

THE COURT: I don't have a problem with making
that instruction, sé I'11 leaVe it at that.. Y0u're
speaking on behalf of yeur client, Mr. Epstein, as
well as your own law firm, and'Mr. Goldberger, I
take it, as wellj.so I have no. problem making -- in
entering this/‘oerder since you're current counsel
for Mpu. Epstein.

MR./LINK: Thank you, Judge. I think that

will make custody easier.

MR. SCAROLA: Your Honor, there are two

additional matters that I would hope can be

disposed of in advance of -the start of trial.

THE COURT: Sure.

MR. SCAROLA: One is Mr. Epstein's motion to
strike Dr. Janseﬁ, and the second is issues with
regard to adverse inference. I think that both of

those matters have been fully briefed.
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Mr: Burlington is here to present argument in

i . .
response to the motion regarding Dr. Jansen:

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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I suggest -- your Honor has told us that’we're

finishing at 4:3@ today -- that we @allot 15

.2-minutes, -seven:iand a half minutesiper sideq to each

of those matters;

THE COURT: All rlght. Off ‘the record.

(Dlscu5510n held off thelreé;rd )

MR LINK Your Honor, we have a motion to
sfrike the 79 exhibits that“they disclosed late
after the cutoff .I thihk if Qe're going-to do a
goose and a gander, the Court should rule those
exhibits are strlcken |

THE COURT. well I have to =- I want to
o
review that motlon agaln 51nce my concentratlon has

been on the sequenc1ng that I mentloned before.
I 11 be glad to deal with 1t prlor to trial.

MR. LINK: I'm comfortable_w1th your Honor
ruling énlthe papers if Mr. Scérola is.

THE COURT: Well, I'd rather; since it's
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something of the magnitude of trial exhibits and 79

in number, I'd rather have argument on the subject,

to be perfectly frank with you. I appreciate your

willingness to entrust the Court with that

endeavor, but I think it's.better to have you heard

on the record.

want

both

from

All right. Mr. Burlington, whichl one\did you

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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to tackle first?

MR. BURLINGTON: “Your Honor, it's his motion.
MR. SCAROLA: The motion to strike Dr: Jansen.
THE'COURT: All right.

MR..BURLINGTON: Unless you want me to argue
sides, your Honor.

THE COURT: wﬁat's‘the other motion?

MR. SCAROLA: Adverse interest, your Honor,
the assértion of the Fifth Amendment.

MR. LINK: Which one are we on?

'

MS. TERRY: Jansen.

MR. LINK: Jansen. Okay.

Good afternoon, your Honor. See if I can

start over today.
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THE COURT: You have done fine.

MR. LINK: I don't remember winning one yet,

'so maybe this :one. I havelhopes;

Your Honor, this is our motion to strike
Dr. Jansen.. And I know the Court has read the
paﬁer, so I'm going to be very brlef,about this.

We haVe‘struggled‘since coming before this
ééurt in becember’with Qhatltﬁis éése is, because I
keep saylng to the Court that Mr. Edwards wants to
try é‘defamatlon actlon, he wants to clear his
ﬁame, he wantstdefamatlonstype damages, and the

0 ‘

PALM BEACH-REPORTING SERVICES, INC.
! 561-471-2995
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COurt'keeps rebuking me properly and saying, no,

this is a malicious prosecution action. We're not

* going to try a-defamation action.

Their expért_that they want to put on the
stand for damages has no opinion, your Honor; as to
daméges, Not one. .He‘taﬁ't talkjabout any damage
suffered‘by.Mr. Edwards,lif any. 'His\sole opinion

is that he was given defamatory statements by

counsel, defamatory statements, and-told to do a

Page 99
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search to see how,many times the defamatory
statements hit a web page or' how many people
touched the web page with the defamatory statement
on it.

So, for example, there's a newspaper article
that says Rothstein and Edwards, and thatmagazine
or that newspaper has 3,000 people that look’at the
newspaper. He says there are 3,000 hits. He can't

tell you if one of the 3,000 pedple read the

article, what they thought about the article, did

it make any difference, did ‘they change their view
of Mr. Edwards, did\they not do bisiness with him,
did they fireghim?"

He says he has no economic damages, .so how
does(it help a jury to hear about nine million ‘web

hits when you can't point to a single person -- I

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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said, "Tell me one person, one person, Dr. Jansen,

that you know read one of these articles." He
said, "I can't. I have no idea."
The other thing that was important is he said,

"I just use an average of data. I can't tell you
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exactly because they accumulated over: months. He

can't even tell us how many t1mes thls artlcle was

actUally thChed. All he can'tell you is if I go

.

£o the Palm Beach Shiny Sheet website, on an

‘average month 3,000 people look at it; .So how=can

that help the jury from a. damages expert determine

whether the flllng of thls ma11c1ous prosecution

1

action caused Mr Edwards any damage>

|

l

Thank ‘you, Judge.

THE COURT ALl Plght. Thank you.

' , -4 ; )

Mr Burllngton>

MR BURLINGTON I m Ph11 Burlington, here on

1 . Son

behalf of Brad Edwards

et
ThlS determlnatlon comes down to four

1

questlons. F1rst, is the expert qua11f1ed> 'That‘s

not being challenged

The suggestlon that he cannot give opinions on

damages 1gnores “the nature of the damages for ‘which

case law is clear, wh1ch 1nc1udes reputatlonal

damages, shame and hum111at10n | They have

!

PALM BEACH REPORTING SERVICES, INC.

561-471-2995
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acknowledged shame and humiliation as an element of
daﬁage. We've citied oé page 6 of our response
five Florida cases. Two of them, Florida Supreme
Court cases, make it very clear repﬁtational
damages are a valid element of.a malicious
prosecution case.

So how do you monetize -- how does the jury
monetize the damage that has been suffered by my
client? We've citied cases, .and“there are cases we
rely on from outside the gurisdi€tion, but it's
clear from the many Florida cases we cite this all
arises from the commdn Taw, and malicious
prosecution is deseribed many fimeS‘as an ancient
cause of’actiom, so it's all developed by the
common law.,” So reliance on foreign’jurisdictions
is not unusual, especially when it's consistent
with Florida law. | |

| But the clearest discussion is in a case
called Browning, which says that in reputational
damages, which are particularly hard to prove, and
there's no case that I've ever read where in a
malicious prosecution case a plaintiff was. put to
the burden of bringing in an individual who said,

"I didn't send my case to this lawyer because I
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heard he was accused of a crime." That, of course,

PALM BEACH REPORTING SERVICES, INC.
561-471-2995 . .. \

' , b Lo 87

would require;: of course; months of trial to pull

people in. But that's not our burden.
. THE COURT: Right.. And we're not looking at:a

defamation case from the standpoint ef publication,

" where publlcatlon is really pant of it. So that's

not what is belng sought here inh terms of the

2 R 4 I

expert testlmony, as I understand it.

[

MR. BURLINGTON well we're seeking to prove

(RN

the disseminatioeny as we would in a defamatlon

o ;
case.

THE COURT Well, dlssemlnatlon and recognized

or acknowledged publlcatlons are two different

1

thlngs is what I m trylng to say I m_essentially

agreelng w1th you, I th1nk in the sense that

Iui [ ' T

there s no need to prove publlcatlon.

When I say "publlcatlon,“ I'm talking about

‘the consumptlon of that 1nformat10n by another

party and that party s -- .and the effect on that
llstener, or the effect on the person who agreed

1

with that mater1a1 You're speaking only to the
Page 103
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issue of dissemination.

MR. BURLINGTON: The Browning case says that
the two primary factors in determining reputational
damages are the gravity of the false allegations. --

and here we have a young, talented trial lawyer=who

PALM BEACH REPORTING SERVICES;-INC:
561-471-2995

88

is being accused not only{ofrheinous crimes, but
heinous crimes involying undermining the judicial
system. And then-the secqnd factor noted in
Browning, andeyit'sYcited in other cases, is fhe

degree of exposure of the false allegations.

And I'We cited multiple cases in my brief that

say. that when courts have evaluated the

excessiveness of a malicious prosecution award, one

of the critical considerations is the degree of

exposure of the false allegations. And this is how

we are doing it in the Internet age.

If we were 30, 40 years ago and this was done
and let's say it was only exposed in this area of
thegcountry, Palm Beach County, Broward, Miami, we

would ‘come in with the newspaper's circulation to
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g1ve the Jury some idea of the exposure. That

doesn t really have much probative value in the
1Internet age. o -

hnd Dn Jansen ie.undisnutedly qualified,
probably more than anybody, to do this, ‘and he
exp1a1ned how conservatlve Hlé ana1y51s was< HAnd
he's not g01ng to tell the jury that thé nine

m11110n six hundned h1ts means that nine, million

six hundred thousand people read this story and now

be11eved that Brad Edwards is.a cr1m1na1, and so

PALM. BEACH REPORTING‘SERVICES, INC.
561-471-2995 . .

C N . | 89
forth .and“so on.
And one of the factors here is a very well-
recognized principle ofnthe,Bigelow‘case, which is
a U.S. Supreme Ceurt case, that says that one of
the fundamental pr1nc1p1es of justice is that if a
- defendant engages in wnongFul conduct that creates
uncentalnty as to‘damages, that falls on them. 'You
canft;put the plaintiff to what~i§ an essentially
impossible burden, assum1ng we prove our cause of
action. And that, of course, .is .an issue that this

trial will be all about.
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‘terminology that he has to explain to the jury, but

But they're trying to say really you can never
prove reputational damages without bringing in Joe
Six Pack off the street and inquiring of him how
much of a grudge he's holding against Brad Edwaids
because of false allegations: That is simply“not
the standard.

Is it helpful to the jury? Welk;“the jury is
not going to understand the complexity/of
dissemination of information en the Internet, and.
this witness is specifi€ally .qualified to do that.

So when we go through” the analysis is he
qualified, is the isstie relevant, is it helpful to
the jury, We, satisfy those ‘three.

Thendwe Jcome to reasons to exclude. And the

PALM BEACH REPORTING SERVICES; INC.
561-471-2995 '

90
only reason I saw raised in their motion for
excluding it ‘was vague references to cdnfUSion.'
And I don't see how there could be confusion, giQen
the clear parameters of what Dr. Jansen testified

to were his directions, his methodology. There was
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all experts do that in complex situations. The

jury here would not be capable of making an

‘ana1y51s of the degree of dlssemlnatlon on the

Internet as. a matter of thelr common sense..
THE COURT: d1dn t read the motion as
suégestlng a prior Daubert ana1y51s being requ1red
. MR. BURLINGTON I m sorry?

THE COURT: I didn't read the‘hotion filed by
hh. Lihkjto talk ahout his seeking a Frye or
Daubert anaiy51s | |

’ MR. BURLINGTON Cohhect, That's my reading

as well, your Honor

‘ Now, there waspa 11tt1e preamble, as there has
o N A LT : W\
been on many motlons here, about how this is a11
. L e '
about ‘a defamatlon action, and we've cited in -our

response the term "defamation"’isva’general term in

1 T

the Engllsh language, and we've c1ted Miriam

webster, wh1ch is about as whlte bread as you can

get—on a definition.

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
91
The fact that that term is used not only in

describing certain parts of the task, that was
Page 107
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assigned to Dr. Jansen or in our argument regarding

the nature of the damages, it's because that term

properly applies to false statements of fact.that

accuse a person of criminal conduct, of being
insane, being untrustwérthy and so. forth., Itvwis
not in any way a suggestion that we are_bringing a
defamation action.

The reputational damages are clearly
recognized by the Florida Supreme Court. They have
been recognized. as one 6f those iﬁtahgible damages
for- which a jury has“to be’ given broad discretion.
On the other hahd; they have to be given
parameters<%, And in ‘this context; the two primary
Qnés as to reputational damages: are thevgravity of

the false allegations and the degree of exposure.

'

‘Andythat is exactly what this expert is qualified

to testify about. And there's been no suggestion

therefore, we believe we have satisfied the

And to strike a witness entirely is the most

extreme remedy that could be sought in this
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PALM BEACH REPORTING .SERVICES; INC:
561-471-2995
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context, and we submit it is not appropriate and
the motion should be denied.
THE COURT: . All right,: thank you.
Mr.;Link; you have .a few minutes to rebut:
MR. LINK: Very brlefly, Judge
I think a 11tt1e bit of the confu51on on the

damages is there S really two. standards. The

i

standard for damages in_a'malicious prosecutlon

(
l 1

based on lack of. probable cause in a cr1m1na1
actlon has.ner se'damages They re assumed
becausel;f.somebody makes an ailegatlons that you
are a cr1m1na1 in the crlnlnai court and they have
you arrested, then_your reputatlon and your
character arerimmediately imnugnedu‘

| dThis is 'civil. 1In civilhit requires damages
proximatelylcaused. And itls not a Frye analysis,
it's not a Daubert'analysis; it‘s a basic does this
help the jury and is it a 403 issue, which is if I
get on the :stand and I say there were: nine m11110n
hits when in fact a11 he;d1d was search for

defamatory terms given to him by counsel without
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taking ‘into consideration was it Mr.. Edwards who
spoke to the press, did he do a press release, when

did these == when were the -- when did the

‘dissemination take place, did anybody read them,

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

93
did it make any difference?
One of the things Mr. .Edwards has told us is

he has no economic damages.\, His law firm has made

'5ubstantia11y more money, or himself personally,

siﬁcequl Epsteih, sued him than from before.

So td,say.to'the jury nine million hits sounds
like ninedmillion people are reading this. I
beliave that prejudice outweighs any, any value it
might have, any relevance in this action, because

he needs to show damages proximateiy caused and not

just put someone Qn-the‘stand to talk about hits.

Thank' you, Judge.

THE COURT: Okay. I was writing as we were

speaking and certainly was anticipating

Mr. Burlington to state the well-known legal action’
that a request to strike a witness is ‘a drastic and

extreme measure reserved only in rare
Page ‘110
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t

circumstances; especially where here we're dealing
with an expeﬁt.which is otherwise qualified to
testify to what he's going to testify. And there

being no Daubert or Frye ana1y51s necessary, the

'

Court would deny the motion.

I would p01nt out that many of the issues that

were raised by Mr. Link both in hlS weitten motion

and orally certainly can be effectively dealt with

) .
L

| PALM BEACH REPORTING'SEkVICES INC.
561-471-2995 -
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on cross-examination. But the core aspect of the
Court's plling\today is that reputational damages
and damagesrfor humiliation are difficult to

Al

demonstrate to a jury, and the manner in which ‘the

plaintiff chooses to go about presenting that

testimony, in this Court's view, is reasonable in

part to Dr. Jansen's proposed testimony. So again,
that motion is nespectfuily denied.

The next issue.

MR. LINK: Judge, I think that's @ for 5.

THE COURT: I don't keep score. Never have

and never will. I know you say it in gest, and I
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allowed it the last: time without a mention, but

repeating it is inappropriate.

MR. LINK: Judge, I'm sorry. It was not meant
to be inappropriate.

MR: SCAROLA: Your: Honor, the next issue
before the Court relates to the plaintiff's
entitlement to an adverse inference instruetion
arising out of each of those circumstances where
Jeffrey Epstein has asgerted hiswFifth Amendment
right to remain 'silent. The.primary objection to
the entitlement to ap“instruction really related to
the content of’ the ‘instruction.

And I have handed your Honor the adverse

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

95
inference instruction based on Fifth .Amendment
assertions that we are requesting of the Court,
which I suggest to your Honor is in direct
conformity with the United States Supreme Court's
opinion in Baxter Vversus:Palmigiano and also
conforms with the clarification in the case of
Coquina Investments versus Rothstein.

‘Interestingly, a matter related to the Ponzi
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scheme.
And those two cases together stand for the

ba51c pr1nc1p1e that you may not base civil

11ab111ty-sole1y upon>the assentlon of a Fifth

Amendment pn1v1lege. But 1f a defendant confrionted

W1th ev1dence agalnst h1m in the context of “a c1v11
case nefuses to answer questions that~ane relevant

1 . ’ ',‘:.A.',:'

and material to that civil case, then drawing an

advense inference based upon Rifth Amendment

assentlon is not nequ1red but 1s permitted.
That s exactly what this 1nstnuct10n says.
ArIV

Your Honor 1s-we11 aware of the broad array of

questions towwhich Mr. Epstein has refused to
provide answens, and:it is oF'panticulan

51gn1f1cance that those nefusals occurned in the

context of efforts to obta1n dlscoveny on the claim

that Mr. Epstein h1mself.assertedﬁ

Lot R v

PALM BEACH REPORTING SERVICES, INC.
. 561-471-2995
96
He filed a lawsuit.intending not to provide

‘any discovery with respect to the claims that he

made and, carrying through on that intention,
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refusing to provide any discovery on those claims
that he made. Under those circumstances, an
adverse inference instruction is particularly
appropriate.

I might also poiﬁt out to the Court that there
is a basic principle of law relating to adiii$sion
by\silencé. Separate and apart from Fifth
Amendment concerns, if someone is €onfronted with
accusations under circumstances where they have in
this case not only a right but an obligation to
speak up in response_to thosé'accusationsvand they
fail to say anything, that accounts to an admission
by silence.

So _basediupon those two very fundamental

principles,”the U.S. Supreme Court recognition, the

Fifth Amendment protections do not apply in the

context of civil litigation based upon the basic
principle of admissions against silence, admission
of a party opponent by silence.

We ask the Court approve this proposed

instruction and permit us to comment upon

Mr. Epstein's assertion of the Fifth Amendment

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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U 97

‘privilege in the context of this civil litigation

in each context in which those assertions were

,.made.

[P

So it relates to his assertion of the Fifth

Amendment‘privilege with regard to: the elements: of

the c1a1m that he hheught aéalnst Bradley Edwards,

1t relates“to.hls assertlon hf Fifth Amendment

pr1v11ege w1th regard to all questlons relatlng to
RETRRS o |

his economic c1rcumstances, it relates to hlS

assertion of the Fifth Amendment pr1v11ege ‘in ‘every

context in Wthh he has asserted that privilege.
Thank you, sir.

‘THE COURT Thank you

- .
Mr. Scarola, the reference to Florlda standard

Yy I o b

Jury 1nstruct10n 361 11, am I g01ng to find this

there?

|

MR SCAROLA what you're g01ng to flnd there,

your Honor, is a spollatlon 1nstruct10n And what

we've done is we have adopted the spoliation

instruction, which is the closest standard in

jury -- closest standard juhy instruction to these

circumstances. That is not an adverse inference

instruction based upon Fifth Amendment. No such
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standard jury instruction exists.

THE COURT: Well, I didn't think so. And

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

98
thank you for that clarification.

I'm surbrised:that there really aren't more
cases that deal with this instfuetion in a civil
context. And no Florida .cases that you're aware
of?

MR. SCAROLA:~ Coquina is a Florida case, your
Honor.

THE/COURT: Well, it's a Federal District
Court case,”not a Floridalappellate,court case,
which would be binding on this Court.

All right. Counsel for Mr. Epstein?

MR. GOLDBERGER: Now I get to stand.

Good afternoon. Jack Goldberger on behalf of

Mr. Epstein,

Your Honor, as a general statement of the law,
Mr. Scarola is correct.
THE COURT: Let me tell you where I have some

issues, Mr. Goldberger, with this. And Mr. Scarola

Page 116




19

20

21

22

23
24

25

10
11
12
13

14

2018-3-8 Hearing Transcript - Afternoon Session
can speak to it as well, now that I understand its

origination.

The first sentence I don't really have a

problem with. The second. sentence is where I have

a problem It says, quote, However, the protection

that applles in a cr1m1na1 proceedlng does not

apply in a c1v11 lawsuit: when a person, based Jupon

o

PALM BEACH REPORTING SERVICES,‘INC.
A .. .561-471-2995 =,

99
the Fifth:Amendment; refuses to answer questions
when evidence i&‘effered against him which is
relevant?to-the-case, end quote. I don't think
that's»an accarate}statement of the protection

mechanism.

MR. ‘GOLDBERGER' I bracketed that myself, your

Honor, in the 1nstruct10ns Mr, Scarola gave me,

il

And my concern may be a 11tt1e different than the

Court. |
Whether that s accurate or not, I don't want
'this,Jury to be thlnklng well, the right against
self-incrimination applies in‘a criminal case and,
therefore, ﬁe}s:guilty of eVecytHihg‘that“they‘re
trying to get'an adverse;inference on. There
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simply is not a connect there. I/ don't know why we
need to mention anything about a criminal case in
‘this jury instruction other than Mr. Epstein under
‘the United States Constitution cannot be compelled
to provide‘evidence against himself 'in a criminal
proceeding, period.

And then, you know, and the guiltiof a crime
may not be inferred from the exercise_of the Fifth
Amendment right to remain silent,  that's confusing,
your Honor, and it's just geing to inject criminal

. . ¢
issues into this. civildtrial, and I think it's just

PALM BEACH _REPORTING SERVICES, INC.
561-471-2995

100
not necessary to the instruction that Mr. Scarola
is seeking that this Court give to ‘this jury.

And then the second sentence, your Honor,
address, However, the protection that applies in a
criminal proceeding does not applyfin a civil
lawsuit when a person, based on the: Fifth
Améﬁdment, refuses to answer questions. And I know
where the Court is heading because that requires a

balancing test at this point.
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Judge Crow, by the way, your Honor, back in

November of 2013 addressed this very issue in an
ordgf tﬁat hé‘éntéféd. And I:il quote from it.
Thi§ isIOrder.on CQﬁnter;plaintifFrBradlgy Edwards'
Métiéﬁ'fo‘seferhine.Stafus;of Pdnitive'Damage
. [ P
DistOVéry'and Applicability of Adverse Inference.
e ‘ L : .

And in that order, your Honor, your predecess6r
jUdge; Judge Crow; stated, "The counter-plaintiff,

éradiéy Edwaras;.--ii;m sorry ;- “The
céuntéf;pléintiff'Edwardé' requésﬁifor jury
instrucfiéns adverse iﬁférenée ihééruction is
deferfea u;til thé time jof triai. .And at thé time

of trlal upon spec1f1c ana1y51s of the specific

. ta i

.questlons and ‘answers, 1nc1ud1ng ‘those propounded

. ! i
H i t |

in d1§covery, the Court will determlne whether an
adverse inference instruction will or will not be

S . [

PALM BEACH REPORTING SERVICES, INC.
‘ . ... 561-471-2995

P A T . 1e1

. given."

So I think what Judge Crow meant in 2013 is
that you can't determine what the instruction is

going to be until such time as you hear the

question, and ‘then you must first do a 403
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analysis.

Well, first you must determine whether it's

‘relevant, then you have to do a 403;analysis, then

you have to decide whether under that 403 analysis
and respecting the sanctity of an invocation“of-the
Fifth Amendment privilege, whether an adverse
inference instruction is appropriate’

'So for Mr. Scarola to simply ask_you at this
point to have a blanket instruction to give to this
jury every time -- based on eyery time Mr. Epstein
invokes his Fifth. Amendment privilege I do not
believe is a cofrect statement of the law. And I
would ask the Court to follow Judge Crow's order,
where _he'said I'm going to d& it on a
question-by-question basis.

THE COURT: Well, a couple things. One is,

-again, presuming, without knowing, what was going

through Judge Crow's mind at the time, but I would

think that the likely contemplation was that by the

time this case got to trial, whether it was in

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

102,
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2014, *'15 and now '18, Mr. Epstein's criminal

‘issues would have been behind him and that there

. was not at that particular juncture a need to rule
on something'that'was‘phbbably potentially, at
best, speculatiVe. HOWeven, the time is now, softo

speak, because we've gone through in pa1nstak1ng
deta11 most of those questlons that the Court

P

deemed relevant and that Mr. Epsteln invoked his
Fifth Amendment pr1v11ege and therefore, the Court
would flnd that an adverse 1nstruct10n would be

appnoprlate
The language that I flnd fault with,

LA

1

partlcularly in the second sentence, will have to

be 1roned out and dealt with in a way that's g01ng

to be palatable to the Court.

You certalnly have the nlght, and it 1s a

matter of law in the civil context, that if you
seek to have an instruction provided to the jury on
+this issue, it must be filed to preserve error.

o ' o

Now, of course, if it was -- if it's deemed to
bé érroneous to give an instruction at all, then

that nequ1nement would be obviated. However‘J if

1

you are seeking an orden ‘with the Court's stated
intent that one will be given -- because as far .as

4
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the Court is concerned, it is necessary based upon

PALM BEACH REPORTING SERVICES, INC.
561-471-2995
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my rulings relative to the Fifth Amendment issue

that I've already reviewed -- I'll be glad %o

review a proposed instruction that yeutand your
team pfepahéd.

So at this time -- againj, I'm going to give
the instruction. An inétruiction. The instruction
is still up in the ain/in terms of the wording..

I'm comfortable with actually the first
sentence, I;m comfortable with the second
paragraph It's.the‘second sentence in the first
paragraph’ that will need to be changed.

MR. SCAROLA: May I suggest a language change,.

concern, I think in rereading that second sentence;

Amendment --
THE COURT: The concern potentially is the
blanket statement ‘that protection that applies in a

criminal proceeding does not apply in a civil
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lawsuit.

MR. SCAROLA: Yes, sir, .I ﬁnderstand that.
What I suggest for considérétién by the Court and
opposing counsel, instead of the instruction

reading, “"However, the protection that appliestin a
' v }

PALM BEACH REPORTING SERVICES, INC,
© 561-471-2995.
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' criminal proceeding does not)apply," it should

read, "However, the prohibition against drawing an
‘adverse inference~that applies in a criminal
proceeding does notjapply in‘a‘ciVil lawsuit, "

et cetera, , That's the part that does not apply.
o You still have yoﬁr Fifth Amendment
protéction; hSWeVer,'you don't have protection
against an adverﬁe inference. IThat's what I

intended to say. It's not said as clearly as it

should be, 'so T suggest that the language read,

"However, thejprohibition'against drawing an
adverse inference that applies in a criminal

proceeding does not apply in a civil lawsuit,"

P Y
[

MR. GOLDBERGER: Your Honor, I accept what Mr.
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Scarola is trying to clarify, but I also accept
your invitation to come up with our own instruction
at this point..
MR. SCAROLA: I just want to Ee sure our
proposal is on the table. And that's what it is.
THE COURT: However, the prohibition &gainst

drawing an adverse inference -- so we'dl eliminate

the word "protection” and substitute "prohibition

against drawing an adverse inference."

MR. SCAROLA: Yes, sir, which I believe is an

PALM BEACH: REPORTING SERVICES, INC.
561-471-2995

105
absolutely exact statement of the law:

THE COURT: All right. I certainly can live
With that more so than I could letting that
sentence stand as it was.

But again, your invitation remains. I'll be
glad to take inté consideration any proposed
instruction that you provide me, Mr. Goldberger,
and your team.

But again, I'm ruling that adverse instruction
is abundantly necessary, without question. And,

therefore, one will be given.
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But aga1n, I will 1nv1te you to prepare one
| foﬁ the Court s con51deratloa. |
| MR' GOLDBERGER Thanks; Judge That's
obV1aasly‘suBJect to*relevanc}l Obviously.
ifHE CdUR+: I'11 put on tharﬁatord for yaU“so
B that there‘; no.eauavocatlon, i anderstand that

! I

your blanket obJectlon is to g1v1ng an ‘advepse

} N [ "
1nstruct10n at all. That is recognlzed, and 1t S

overruled.
| Howave;, as i ‘saidy as al;ubstltute, my
‘underStanding 6% thellaalto be,is it will be
“netea;ary now thatlthe Court hasxraled, unlea; ‘you
v
51mp1y want™to stand on your blanket objection,
Ithat:an alternatlve 1nstruct10n must be given for
: PALM BEACH REPORTING SERV&CES .INC
' "561-471-2995 -
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the Court to consider so as to preserve further
your objection.

-So at this: time -- again, ‘I'm going to give
the instruttion. An instruction. The instruction
is still up in the air in terms of the wording.

I'm comfortable with actually the first

1 . '
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sentence, I'm comfortable with the second
paragraph. It's the .second sentence in the first
paragraph that will need to be changed.

MR: SCAROLA: May I suggéSt a language change,

your Honor, because I think I understand --

although your Honor has not articulated the

concern, I think in rereading that second sentence,
I understand how it could be of cohcern. The Fifth
Amendment ==

‘THE COURT: The concérn.potentially is the
blanket statement -that pretection that applies in a
criminal proceeding dées not apply in a civil
lawsuit. ‘

MR,/SCARGLA: Yes, sir. I understand ‘that.
What/(I suggest for consideration by the Court and
opposing counsel, instead of the instruction
readiﬁg, "However, the protection that applies in a
criminal'proceeding does not appiy,“ it should

read, "However, the prohibition against drawing an

PALM BEACH REPORTING SERVICES, INC.
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adverse inference that applies in a criminal

proceeding does not apply in a civil lawsuit;"
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3 et cetera. That's the part that does not apply.

4 Yoa stili haQe your Fifth Amendment

5 protection; however, you don't have protectlon

6 ‘agalnsc'aa.adverse 1nference ) That's what I

7 intended t0‘say | It's not,said as clearly as<it
'8 .:should be, so I eugéest that the language read,

9 o il"However-, the proh1b1t10n agalnst drawing an

10 | adQerse 1nfecence thac‘applles'ia a‘eriminal

11 proceeding does not apply)inIa‘civil_lawsuit,“
'iz | :et cecera | | )
‘13 P MR GOLDBERGER ‘Your>HeAOr, I accept what' Mr.
14 Scarola is trylng to clarlfy, but I also accept

15 o youcllnv1tat10n to come up w1th our own 1nstruct10n
16 at thislpoint. - o

47 e S.CAIR'C;LA“.“ I just want to be stre our

vié' : proposal is on the tablel 'Ana'tEA£Fs what it .is.
19 O THE C6URT°‘ ﬁowever,.the prohlbltlon agalnst
20 draw1ng an adverse 1nference -- so we'll e11m1nate
21' .:theIwordlgprotectlon"land substltute 'prohibition
22 agalnst d;aalng‘an adverse 1nference.'

25 o MR.. éCAROLA: Yes, sir, which i believe.is an
24 | absolucely exact statemeatcoflthellaw;

25 . fHE COURfai All right. I cercainly‘can live
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with that more so than I could letting that
sentence stand as it was.

But again, your invitation remains. Z"11 be
glad to take into consideration any préposed
instruction that you provide me, Mf. Goldberger,
and‘your team.

But again, I'm ruling thatbjadverse instruction

is abundantly necessary, without question. And,

‘therefore, one widl%be ‘given.

But again, I will invite you to prepare one

for the Courths consideration.

MR. SCAROLA: Your Honor, we thank you very

much for your generous allotment of time today.

Look forward to seeingtyou‘on Tuesday.

THE COURT: It's my pleasure.
Again, you all have done a superb job in both
your written and oral presentations. I appreciate

the: excellent argument. As I've mentioned in the

past, if I had the pleasure of dealing with

attorneys of all of your caliber each and every

day, I wouldn't have the headaches that I do
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phy51ca11y and figuratively.

MR.. SCAROLA Your Honor, for plannlng
purposes, are we going to be conductlng an initial

screenlng on Tuesday, hav1ng Jurors fill out the

| T
PALM BEACH REPORTING SERVICES, INC.
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questionnaire and then returning foriyvoir dire on
Wednesday? The initial screenhing I would think

‘would include hardship challenges and also

questions with regard to anyone's.familiarity with

‘the underlying £ircumstances of this case.
| THEﬁCOURT; Thai;;jﬁomething that we're going
D U o |
to have. te discuss, and I guess the best time to do
if i;‘ﬁow; Take a 1itt1elbit m;feitime.
hMadam cbuét réportér, are Qéu okay with a few
more minutes?v | |

THE REPORTER: Sure.

THE COURT: My thinking is that likely it will

be necessary to‘prelimiharilyvindividualiy'question
the 'venire panels. I'm'going to héve a hundred.
MR; SCAROLA: Yes, éir.. |
THE COURT: I know that will be time
CoﬁsUming, but based uhon-th; Di;pblito‘case,vand
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‘this having some parallels as far as the publicity

aspects are concerned and the nature of the
allegations and admissions that we're dealing with
here, that it's incumbent..upon the Court to
individually question each of the initial venire

members as to their knowledge of the individuals

involved in this case. Those are my~thoughts

preliminarily.

PALM BEACH REPORTING SERVICES, INC.
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MR. SCAROLA: “yMay I make a suggestion?

THE/CQURT: Sure. Whoever is going to
primarily conduct voir dire, why don't you come up
to the podium so I can hear from you and you don't
have to. jump up and down.

MR. SCAROLA: We've proposed a juror
questionnaire_and I think that we're probably close
in terms of the content of that juror
questionnaire.

THE COURT: I haven't seen it.

MR. SCAROLA: If we're not there already,

we're close in terms of the contents of that
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questlonnalre

THE COURT I haven t seen 1t yet, so that's a

1 LA i

b1t of a dlsadvantage for me because this is

somethlng that goes unmentloned but certalnly it
is my phllosophy‘ln most of the cases that I handle
and all of the cases when I'm dealing with

exceptionally competent lawyers, once voir dine is

over, there's little that the jury hears from me.

You are the ones whobare going toybe essentially
[ veooh , 1 i
steerlng thls trlal, and I 1eave 1t to competent,

[ ey L 1,

experlenced attorneys when it comes to

o

stlpulatlons.
And the Fourthyhas reiterated that in a recent

C A . . . A

IETI

PALM BEACH REPORTING SERVICES INC.
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;nterim:order relinquishing jurisdiction on an
unrelated case -- a case that goes back to 1995,
actually == and- empha51ze in that interim order the
51gn1f1cance of counsel s stipulation. And so I'm
here to’make determinations of law, rule, where
necessary, but the conduct of the trial is ‘going to

largely depend upon lead counsel

So if you guys formulate;a questionnaire'o¥ a
Page- 131
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preliminary manner that you can agree on; you got
it., I'm more;than willing to accede to that. And
if that is sufficient in your view to satisfy the
issue of pretrial publicity, knowledge.of the
circumstances, knowledge of any the participants,
things of that nature that are critical to ‘the
analysis, then that's satisfactory to. me.

MR.. SCAROLA: Well, my suggestiony your Honor,
is that once the group is assembled, the Court deal
with hardship issues indwhichever way your Honor
ordinarily deals withyhardship issues. Anyone who
is not;assenting‘arhardshipvfor which they afe
seeking to~be 'excused .and anyone who does not
express any knowledge with regard to Epsfein or
Rothstein, which I think are the two broad
categories that we need to address.

THE COURT: I'm: not as concerned with

PALM BEACH REPORTING SERVICES, INC.
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Rothstein particularly now as I am, as I was -- I
really -- I've never really been concerned with

Rothstein.
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4 MR. SCAROLA: From my perspective, we can

5 limit it to any knowledge with regard to Epstein.

6 And I would think this is ‘the defense's primary:

7 | concern as well.

8  THE COURT: oOr Mr. Ed&;ras;' There's nine

9 million hlts, apparently |

ié'. S MR. SCAROLAl Well, that's true I think

11 those names should be made known to the jurors.

12 | Anyone who recognizes those namésyand anyone who
13l "hae a hardshlp remalne feqberand1v16ually

i4l questloned. |

15 | | wiéh neéard £0N\the ofhers, fhey are given

16 - queefionnaires and‘fhey;ane aeked to fill out those
17 questlonnalnes, and tnen “they ane.e%cused for.the
18 balance of ‘the day If semeane survives individual

N iQ | ‘questlonlng, they relélven”a cepy of the |

20I qnestlonnalre, they fill that oué and they' re

Zil ‘excused for the balance ef the day

22 | I_ THE COURT; All,rlght. ISo let me stop you

23( | therevso I;m;underetanaing.. Tne questionnaine that
24 you'ne proposing_wonld be inérhéhé initialzissues
25 regarding knowledge ef any ef the'partiCipants in

1
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this case?

MR. LINK: That's what I envisioned, your
Honor. And I think Rothstein, Epstein all have to
be part of that dialogue.

MR; SCAROLA: -I don't have a problem either
way.

THE COURT: That's fine. Certainly we'll have
the opportunity to question ‘them further. If they
say they have heard of Scotf Rothstein, we will be
able to drill down_ further into that inquiry.

MR. SCAROLA: Yes, sir. Anyone who has not
heard of any of(those three people and does not
have a, hardship. fills out the questionnaire, leaves
witht%instructions to return the following morning.
Everybody else is subject to individual voir dire,

THE COURT: I'm thinking about it the other
way, and I'm thinking'fhe individual voir dire has
to éome at the initial point of whether or not any
of these people have any knowledge of the
protagonists here. |

MR. SCAROLA: Well, it would. The only people
who are excused are those who have no hardship

concern to raise and don't know any of the three
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people.
THE COURT: But thelknow1édge of the people

'
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has to come first.. e l

MR. LINK: It does, your Honor. You have the

wsequence. correct, - T

THE COURT: BecaUSe then hardship becomes ‘a
non-issue.
" MR. SCAROLA: +ha£?s;¥£ne.
THE COURT: Okay? TIt's theZAegree of their
knowledge; if any, that will have to be dealt with
first. ‘If‘they haVejkﬁdwlédge'of”avnature that

results in an immediate cause challenge, then we no

'longer have to get into any of the other issues.

MR. SCAROLA: But does'your Honor envision two
separate iﬁdiyidﬁal voir direé?

THE COURT: No. |

MR. SCAROLA: So yéu Qbula'waht to identify
everybody. who hag khoWledgé and everybody who is
claiming a hardship.

THE COURT: Has knowledge of a
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disqualification nature. And if the grammar is

incorrect, forgive me for the late hour.

So, 'yes, it would be only those who would
be -~ who would have knowledge that would subject
them to disqualification.

MR. SCAROLA: Yes, sir..

THE COURT: After that, I see no Assue because

PALM BEACH REPORTING SERVIGES, INC.
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I have done it before, and have had remarkable
results using now Chief Judge Gerber's, then Judge
Gerber here\in the Circuit Court, his voir dire
colloquysen hardship. It's excellent. And it is
one that /I've had very, very good success
utilizing. And I have done it in a group. And the
group setting is actually better.

MR. SCAROLA: I agree that needs to be done in
the: group.

The bottom line is that those who survive the
initial screening process eithér because the
screening process is not necessary for them or ‘they
have come in, been individually quegtioned and ‘they

still qualify, those people all fill out a juror
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: hlstony --

1

questlonnalre before they leave for the day and

1

they re 1nstructed after Fllllng out. the
3 1

questlonnalre to return the Follow1ng mornlng

[

THE COURT What are‘you env151on1ng -- what

[ K ) '

are you both env151on1ng ‘on thls quest10nna1re>

MR SCAROLA A11 of the ba51c information

that takes a long t1me to gather on’ an 1nd1v1dua1

N} [

ba51s that we won't need to gather 1nd1v1dually,

-demographlc 1nFormat10n, marltal status, job

i, . . L Y
1 g

THE COURT: So; you think it would be better

N
| ' R i Lot ¢ -
.
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with 100 -- let's use 80 as a:round. number -- 8@

people -- it would be better -- and, Mr. Link, I

. want your thoughts on the subject, too.

MR. LINK: Yes, sir.,

THE COURT: It would be better to give them
the: questlonnalre, have them flll it out in our
presence and then dismiss them for the day so that
you  all coule evalﬁate thiswinformation,‘aS‘opposed

+

to going through the standard questionnaire that I
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have here, which is one we all use with demographic
information; the name, place of domicile,
occupation, marital status, spouse's occupation,
adult child occupation, prior jury service, parties
to any pending or past law suits, similar crimifal,
knowing anyone:in the courtroom -- we'll basicaily
take that out of the equation -- and can you and
will you be a fair juror in the case?

MR. SCAROLA: Yeé, We-inclﬁde all that
information. We request some additional
information as well. “They fill out the
questionnaires,‘the:qUeStionhéires are gathered,
multiple copies are made, the Court has one, each
side has/a copy or more, if they choose to order
themy and we then have a chance ‘to look at them

overnight and come back ‘the following day and focus

PALM BEACH REPORTING SERVICES, INC.
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our ‘'voir dire ‘on those questions that need to be
‘asked.

‘THE COURT: I'd like to reserve my right to
ask the fairness .question; so I don't want that

included in the questionnaire.
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MR SCAROLA That's.-fine.

MR. GOLDBERGER: Just procedurally, your

Honor, I just .did this in a case recently in this

circuit, and the procedure requested by Mr. Scarola

o T ' Lo

is close: to what we did.

After the 1nd1v1dua1 got through they

survived the cut, they ‘then fllled out the

questlonnalre, actually down in the jury assembly

1 S

room. They collected the questlonnalres for us,

they gave us the cop1es ovennlght, and we came.back

4 the next day, and it worked pretty well.

what we' 11 do on Tuesday is the 100 people that

“h

THE COURT' Okay So that w111 be fine.

S

So

w111 be assembled -- we'll be d01ng jury selectlon

1n 11A, so report there at 9 30 on Tuesday

mornlng -- we w111 go ahead and 1nd1v1dua11y speak

‘

N

to the jurors out51de the pnesence of the

nemalnden I don t want to do it w1th the wh1te

noise As 1 sa1d that would be headache produc1ng

w1th1n m1nutes.

561-471-2995
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MR:. SCAROLA: Easiest is just go into the jury
room.:

THE COURT: I think that's the best way to do

it.

And you'll individually question each of the
panel after I have introduced everyone, aftép I've
had the opportunity to make them as comfortable as
possible and to explain what we're(doing and why --
not why we're doing it, because™L don't want to
hint at anything -- some may reCOénize the. name
right off the bat -- but“indicate to them that we
have agreed that we\will question each of you

ihdividually so as\to find out only preliminary

information cencerning the matter at hand, and

leave it pretty much at that.

And then we'll go over with them if they have

any knowledge of Mr. Edwards, Mr. Epstein or the

Rothstein matter. And I think that's the better

way to do it.
Obviously, the reason for my doing it, even

though it has not come under attack.or objection,

is because I don't want the entire 100 people to be

tainted by one person spouting something that may

be of the nature that could :arise here. So to
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avoid that operation -- and, you know, it. should be

Ch
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pointed out and :always keep in mind the cost to

summon people to jury service is extraordinapily

high, .and so we don't want to waste the\taxpayers'
money in that respect as well.

All rlght So again, I‘Want to thank and

N}
A

commend each of you for your presentatlons today,

all that part1c1pated e1ther directly or indirectly

e i

in the presentatlon of a11 of your materlals.

Thank you teyour courtroom personnel, thank you to
our staffyattorney, who's been assisting me. And I
wish you all a pleasant evening.

MS. ROCKENBACH: Your Honor, you aimost:got
away. I just have a proposed order on the motion
to stay that your Honor denied earlier, if I can
approach. I gave a copy to Mr. Scarola justﬁa
moment -ago.

THE COURT: Yes. What you can do tomorrow on
the substantive motions -- I'1l be at the. Bench Bar
Conference and you have my permission to track me

down. Our schedules are posted, so you'll know
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where I'll be. But I'll be doing the civil
presentations during the afternoon. There's two of
them. So I'll be able to be reached there.
MR. SCAROLA: Thank you very much, your Honor.

THE COURT: Thank you again. Have a great

PALM BEACH REPORTING SERVICES, ING.
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rest' of the week. Thank you, again to our courtroom
personnel. We'll be _in recess.

(Theréupon at 4:50yp.m., the hearing was

concluded. )
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OERTIFICATE

THE STATE,OF FLORIDA, - ) '
COUNTY{OF PALM BEACH. . )

I, Elaine V. Williams, Registered Professional
Reporter, State of Florida at large, do hereby certify
that I was authorized to and did report the above
hearing at the time and place herein stated, and that it
is a true and correct transcription of my stenotype
notes taken during: said hearing.

I further certify that I am not attorney or
counsel of any of the parties, nor am I a relative or
employee of any attorney or counsel of party connected
with the action, nor am I financially interested in the
action.
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The foregoing certification of this transcript
does not apply to any reproduction of the same by any
means unless under -the direct control and/or direction
of the: certifying reporter.

IN WITNESS WHEREOF, I have hereunto set my
hand this 9th day of March, 2018.

Elaine V. Williams

Notary Public in and for the State of Florida
My Commission Expires ©3/27/21

My Commission #GG 72248

PALM BEACH REPORTING SERVICES, INC.
561-471-2995

Page 144






