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WHEREFORE. RAZORBACK FUNDING, LLC, requests judgment against judgment 

ag~inst ONYX CAPITAL MANA.GEMENT,.for coriipcnsato1y damages. together with c~urt 

·costs and such further relief as the Court deems proper. 

COUNT 131- AIDING AND'ABETTING·CONVERSION 
· (againsfBere·nfeldSpntzerShechter Sheei-,.LLP) • 

1054. Plaintiff incorporates the allegations contained in paragraphs l through 111 as if 

restated herein. 

1055. This is a claim for aiding and abetting conversion. 

1056. As described more fully above. the.deals in which Razorbackinvested were bogus 

and Rothstein was operating a Ponzi scheme through his fim1 1 RRA, and through TD Bank. ln 

furtherance of the Ponzi scheme. Rothstein exercised unauthorized dominion and control over 

.the property of Razorback when he absconded with their $32,000.000.00 in funds. 

I057. Rothstein's conversion of Razorback's funds has pcrnianentJy . deprived 

Razorback of its property. 

1058. Based upon Rothstein having initially fled the country after dnptying out the trust 

accounts. any attempts by Razorback to_make dem,md upon him for the return of its property 

would be futile. 

1059. Berenfeld actively assisted. and provided substantial assistance. to ·Rothstein· in • 

either temporarily . or permanently depriving Razorhack of its property by providing false 

. auditing documents relating to Banyon and RRA and by deceivin& Razorback into turning its 

property over to Rothstein under false pretenses. 

1060. Berenfeld's actions have directly caused injury and damages to Razorback. 
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WHEREFORE; RAZORBACK FUNDING,. LLC, reguests judgment agairist 

BERENFELD SPRITZER 'sHECHTER SHEER. LLP. for compensatory damagespog~th~r with 
• ' -

. court costs and such funher reJief as the Court deems proper. 

COUNT".132 • NEGLIGENTSUPERVISION 
fagainst'TI>'Bank; N~A.) -.. 

l 061. • Plaintiff incorporates the allegations contained in paragraphs 1 through .-W-f 121 as 

if restated hereiri. 

I 062. This is a claim for negligent supervision. 

1063. As described ~ore fully above. Spinosa. Kerstetter, and Caretsky, pru1icipated, 

- with,actual or constructive knowledge. in Rothstein's Ponzi scheme. Sp1nosa·s, Kerstetter·s. and 

Caretsky's panicipation included, ·but was not limited to, providing the Razorback with false 

•information concerning the amounts deposited in RRA tmst accounts and supplying investors 

with-misleadif!g and untme written assurances concerning the settlement accounts. 

1064. In reliance,.on Spinosa·s, Kerstetter's, and Caretsky's_ representations, on October 

:2, 20~. Razorback began sending payments to RRA 's account at TD Bank, eventually funding a 

total of $32;000.000.00. 

1065. Razorback's reliance on Spinosa's, Kerstetter·s. and Caretsky's _representations 

was reasonable and justified. 
. . 

1066; - TD'Bank owed,a-'duty to· Razorhack to ensure that its employees were not actively 

defrauding depositors by making false representations in order to trick them into making unsafe 

deposits into trust accounts that they knew or reasonably should have known were being r~ided 

by Rothstein. 
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I 067. TD Bank breached its duties to Razorback because it had actual or constmctive 

notice that its assistant manager and assistant vice president and branch manager were either 

fraudulently or negffgently participating in a scheme which resulted in the unauthorized raiding 

of investors' deposits. and acted unreasonably by failing to investigate or take corrective action. 

1068. As a direct and proximate result of TD Bank's failure to investigate or take 

corrective action against Spinosa, Kerstetter, or Caretsky, Razorback has sustained damages. 

WHEREFORE. RAZORBACK FUNDING, LLC. regue~ts judgment against TD BANK 

N.A .. for compensatory damages. together with com1 costs and such further relief as the Coun 

deems proper. 
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COUNT 1-,+jJJJJ- FRAUDULENT MISREPRESENTATION 
(against Scott Rothstein) 

1069. Plaintiff incorporates the allegations contained in paragmphs I. through -t{f; l 21 as 

if restated herein. 

1070. This is a claim for fraudulent misrepresentation. 

1071. As described more fully above, Rothstein was operating a Ponzi scheme through 

his firm, RRA, and through TD Bank. 

1072. In furtherance of the Ponzi scheme, Rothstein knowingly made material false 

statements and representations, including but not limited to repl'esenting that the settlement 

agreements purchased by investors were real. that they had been fully funded, and that they 

would be paid out to investors over a predetem1ined schedule. 

1073. Rothstein intended 03 to act on his knowingly false representations. 

1074. D3 justifiably relied upon Rothstein·s representations to its detriment. 

1075. As a direct and proximate result of Rothstein's false statements, D3 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB. LLC, requests judgment against SCOTT 

ROTHSTEIN for compensatory damages, together with court costs and such further relief as the 

Court deems proper. 

COUNT b\LII.J134-FRAUDULENTMISREPRESENTATION 
(against Frank Spinosa) 

1076. Plaintiff incorporates the allegations contained in paragraphs l through .uq 121 as 

if reslated herein. 

1077. This is a claim for fraudulent misrepresentation. 
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1078. As described more folly above. Rothslein was operating a Ponzi.scheme .through 

his fim1. RRA. and through TD Bank. 

1079. In furtherance ~f the Ponzi scheme. Spinosa knowingly made maleriaJ false 

statements and. representations including, but not limited to, supplying investors with false bank 

account statements and misleacling and untrue written assurances concerning • the settl~ment 

accounts. 

1080. Spinosa intended D3 to act on his knowingly false representations. 

1081. D3 justifiably relied upon Spinosa's representations to its dettiment. 

1082. As a direct and proximate result of Spinosa's false statements, I?J has sustairied 

damages. 

' • 

WHEREFORE. D3 CAPITAL CLUB, LLC. reguests judgment· against FRANK A. 

SPINOSA· for. compensatory damages.· together with court costs and such further relief as the 

Court deem~ proper. 

COUNTUXl35- FRAUDULENT MISREPRESENTATION 
• (against Jennifer Kerstetter) • 

1083. Plaintiff incomorates the allegations contained in paragraphs I th.rough +4+ 121 as 

if restated herein. 

1084. This is a claim for fraudulent misrepresentation. 

l085. As described more fully above. Rothstein was operating a Ponzi scheme through 

his fim1 1 RRA. and through TD Bank. 

1086. In furtherance of the Ponzi scherne, Kerstetter knowingly made material false 

statements and representations including, but not limited to, supplying investors· ~ith false bank 

acc:ount statements. 
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1087. Kerstetter intended D3 to act on her knowingly false representations. 

1088. D3 justifiably relied upon Kerstetter's representations to its detriment. 

1089. As a direct and proximate result of Kerstetter's false statements. D3 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB, LLC, requests judgment against JENNIFER 

KERSTETTER for compensatory damages. together with court costs and such further relief as 

the Court deems proru:r. 

COUNT bX-136 .. FRAUDULENT MISREPRESENTATION 
(against Roseanne Caretsky} 

l 090. Plaintiff incorporates the allegations contained in paragraphs l through ~ 121 as 

if restated herein. 

l 091. This is a claim for fraudulent misrepresentation. 

1092. As described more fully above, Rothstein was operating a Ponzi scheme through 

his firm. RRA, and through TD Bank. 

1093. In furtherance of the Ponzi scheme, Caretsky knowingly made material false 

statements and representations including, but not limited to. supplying investors with false bank 

account statements. 

1094. Caretsky intended D3 to act on her knowingly false representations. 

1095. D3 justifiably relied upon Caretsky's representations to its detriment. 

1096. As a direct and proximate result of Caretsky's false statements, 03 has sustained 

damages. 
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WHEREFORE. D3 CAPITAL CLUB. LLC, requests judgment: against ·ROSEANNE 

CARETSK Y for.compensatory damages, together with court costs and such further relief as the 

Court deetns proper. 

COUNT bX-Ji37- FRAUDULENT- MISREPRESENTATION 
(againsTTffBank, N~A:l · 

I 097 .. Plaintiff incorporates the allegations contained in· paragraphs l through ~ 121 as 
• , •. '•t • ' . ' I 

if restated herein. 

1098. This is a claim for fraudulent misrepresentation. 

1099. At all times material hereto, Spinosa was acting in the scope of his employment as 

Regional Vice President of T.D. Bank. 

1100, • At all times material hereto, Kerstetter was acting in the scope of tier employment 

as an assistant manager of TD Bank. 

1101. At aH times material hereto? Caretsky was acting in the scope of her employment 

as an assistant vice president ~nd branch manager of TD Bank. 

l 102, As described more fully above, Rothstein was operating a Ponzi. scheme through 

his fim11 RR~. and through TD Bank. 

11~3. In furtherance of the Ponzi scheme. TD Bank. through Spinosa. Kerstetter. and 

Caretsky knowingly made material false statements and· -representations including. but. not 

limited to, supplying investors with false bank account statements and supplying investors with 
• • ' 

misleading and untrue writtenassurances concerning the seti"lement accounts. 

1104. TD Bank, through Spinos.,, Kerstetter, and Caretsky intended D3 to act on their 

knowingly false representations. 
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1105. D3 justifiably relied upon TD Bank's through Spinosa's, Kerstetter"s, and 

Caretsky's representations to its detriment. 

1106. As a direct and proximate result of TD Bank's, made through Spinosa's 

Kcrstettcr·s, and Carctsky's false statements. D3 has sustained damages. 

WHEREFORE. D3 CAPITAL CLUB. LLC. requests judgment against TD BANK. N.A.. 

for compensatory damages, together with court costs and such fm1her relief as the Com1 deems 

proper. 

COUNT bMl-N-M..;.1-.,.1(..;.t-:-N+138 - FRAUDULENT MISREPRESENTATION 
(against Ji'vank St)inoseGeorge G. Levin) 

1107. Plaintiff incorporates the allegations contained in paragraphs I through 44+121 as 

if restated herein. 

1108. This is a claim for fraudulent misrepresentation. 

1109. As described more fully above, Rothstein was operating a Ponzi scheme through 

his finn. RRA, and through TD Bank. 

1110. In furtherance of the Ponzi scheme, Levin knowingly made material false 

statements and representations including, but not limited to, representing that the settlement 

agreements purchased by investors were real. that they had been fully funded. and that they 

would be paid out to investors over a predete1mined schedule. 

1111. Levin intended D3 to act on his knowingly false representations. 

1112. 03 justifiably relied upon Levin ·s representations to its delriment. 

1113. As a direct and proximate result of Levin's false statements, D3 has sustained 

damages. 
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WHEREFORE, D3 CAPITAL CLUB, LLC. requesls judgment against GEORGE 

LEVIN for compensatorv damages, together with court costs and such further relief as the Coun 

deems proper. 

COUNT 139 - FRAUDULENT MISREPRESENTATION 
(against Frank Preve) 

1114. Plaintiff incorporates the allegations contained in paragraphs 1 through 121 as if 

restated herein. 

1115. This is a claim for fraudulent misrepresentation. 

1116. As described more fully above, Rothstein was operating a Ponzi scheme through 

his firm. RRA. and through TD Bank. 

1117. In furtherance of the Ponzi scheme, Preve knowingly made material false 

statements and representations including. but not limited to, representing that the settlement 

agreements purchased by investors were real, that they had been fully funded, and that they 

would be paid out to investors over a predetennined schedule. 

1118. Preve intended D3 to act on his knowingly false representations. 

1119. D3 justifiably relied upon Preve' s representations to their detriment. 

I I 20. As a direct and proximate result of Preve's false statements. D3 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB, LLC, reguests judgment against FRANK PREVE 

for compensatory damages. together with court costs and such further relief as the Court deems 

proper. 
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COUNT 140- FRAUDULENT MISREPRESENTATION 
(against Banyon h1come Fund, LP, and Banyon USVI, LLC) 

1121. Plaintiff incmporates the allegations contained in parngraphs I through 121 as if 

restaced herein. 

1122. This is a claim for fraudulent misrepresentation. 

1 123. At all times material hereto, Levin was acting in the scope of his employment as 

the chief executive officer of Banyon USYI and BlF. 

1124. At all times material hereto. Preve was acting in the scope of his employment as 

the chief operating officer or agent of Banyon USVI and BIF. 

1125. As described more fully above, Rothstein was operating a Ponzi scheme through 

his firm. RRA. and through TD Bank. 

1126. In furtherance of the Ponzi scheme. Banyon USVI and BIF. through Levin and 

Preve. knowingly made material faJse statements and representations including. but not limited 

to, representing that the settlement agreements purchased by investors were real, that they had 

been fully funded, and that they would be paid out to investors over u predetermined schedule. 

1127. Banyon USVI and BIF, through Levin and Preve. intended D3 to act on their 

knowingly false representations. 

1128. D3 justifiably relied upon Banyon USVI's and BIF's. through Levin's and 

Preve·s. representations to their detriment. 

1129. As a direct and proximate result of Banyon USVJ's and Blf"s. made through 

Levin's and Preve·s, false statements and representations, D3 has sustained damages. 
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WHEREFORE. D3 CAPITAL CLUB. LLC. requests judgment against BANYON 

. INCOME. FUND. LP. and BANYON USVI, LLC., for compensatory damages; together with 

coun costs and such further relief as the Court deems proper. 

COUNT 141 - FRAUDULENT MISREPRESENTATION 
(~gamst Micli'ael Szfranski) 

1130. Plaintiff incOJ:porates the allegations contained in paragraphs I through I ::!_I as if 

restated herein. 

113 l. This is a claim for fraudulentmisrepresentation. 

1132. As described more fully above, Rothstein was operating:a Ponzi scheme thro1i'gh 

his firm; RRA. and through TD Bank. 

1133. In furtherance -of the Ponzi scheme, Szfranski knowingly. made material .false 

statements· and represenlatibns including. but not limited to. verifying false bank statements and 

deal documents. 

1134. Szfranskiintended D3 to act on his knowingly false representations. 

1135. D3 iustifiably relied upon Szfranski's representations to its detriment. 

1136. As a direct and proximate result of Szfranski • s false statements.· D3 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB, LLC, reguests judgment against MICHAEL 

SZFRANSKI for compensato1y damages. together with court costs and such further relief as the 

Court deems proper. 
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COUNT 142 - FRAUDULENT-MISREPRESENTATION 
• (against Onyx Cai>itai Management) 

1137. Plaintiff incomorates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1138. This is a claimfor fraudulent misrepresentation. 

1139. At all times material hereto, Szfranski was acting in the scope of his employment 

as. president of Onyx. 

1140. As described more fullv above. Rothstein was operating a Ponzi scheme through 

his firm; RRA. and through TD Bank. 

l I 41. ln furtherance of the Ponzi scheme, Onyx. through Szfranski, knowingly material 

false statements and representations. including, but not limited to. • verifying false bank 

statements and deal documents. 

1142. Onyx. through • Szfranski. intended D3 to act on its knowingly .false 

representations. 

1143. 03 iustifiably relied upon Onyx's, through Szfomski's, r~presentations ·to its 

detriment. 

1144. As a direct and proximate result of Onyx's. made through Szfranski's, false 

representations. D3 has SListained damages . 

. WHEREFORE. D3 CAPITAL CLUB, LLC. requests judgment against ONYX 

CAPITAL ·MANAGEMENT. for compensatory damages. together with court costs and-such 

further relief as the Court deems proper. 
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COUNT 143 - FRAUDULENT MISREPRESENTATION 
(against Berenfeld Spritzer Shechter Sheer, LLP) 

1145. Plaintiff incon,orates the allegations contained in parc1.graphs I through 121 as if 

restated herein. 

1146. This is a claim for fraudulent misrepresentation. 

1147. As described more fully above. Rothstein was operating a Ponzi scheme th.rough 

his finn, RRA. and through TD Bank. 

1148. In furtherance of the Ponzi scheme. Berenfeld knowingly made material false 

statements and representations including, but not limited to, providing false. auditing documents 

relating to Banyon and RRA. 

1149. Berenfeld intended D3 to act on its knowingly false representations. 

I 150. D3 iustifiably relied upon Berenfeld's representations to its detriment. 

1151. As a direct and proximate result of Berenfeld's false statements. D3 has sustained 

damages. 

WHEREFORE, D3 CA PIT AL CLUB. LLC, regucsts judgment aguinst BERENFELD 

SPRITZER SHECHTER SHEER. LLP, for compensatory damages, together with court costs and 

such further relief as the Court deems proper. 

COUNT 144 - NEGLIGENT MISREPRESENTATION 
(against Frank Spinosa) 

1152. Plaintiff incorporates the allegations contained in paragraphs I through 121 as if 

restated herci n. 

1153. This is a claim for negligent misrepresentation. 
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1154. As described more fully above. Rothstein was operating a Ponzi scheme through 

his fim1. RRA. and through TD Bank. 

1155. In furtherance of the Ponzi scheme. Spinosa made material faJse statements and 

representations including. but not limited to. supplying investors with false bank account 

statements and misleading and untrue written assurances concerning the settlement accounts. 

1156. When making the false stat~ments and representations. Spinosa either knew or 

reasonably should have known that they were false. 

1157. Spinosa owed D3 a duty of care because he knew or had reason to know that 03 

was placing trust and confidence in him and relying on him Lo inform it. 

l 158. Spinosa breached his duty to D3 by making false representations with the 

inlention that D3 rely on them. 

1159. 03 justifiably relied upon Spinosa's representations to its dettiment. 

1160. As a direct and proximate result of Spinosa's false statements. D3 has sustained 

damages. 

WHEREFORE. D3 CAPITAL CLUB, LLC, reguesLs judgment against FRANK A. 

SPINOSA for compensatory damages. together with court costs and such further relief as the 

Court deems proper. 

COUNT bX-111145 - NEGLIGENT MISREPRESENTATION 
(against Jennifer Kerstetter) 

1161. Plaintiff incomorates the allegations contained in paragraphs I through +4+121 as 

if restated herein. 

1162. This is a claim for negligent misrepresentation. 
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1163. As described more fully above, Rothstein was operating a Ponzi scheme through 

his firm, RRA. and through TD Bank. 

1164. In furtherance of the Ponzi scheme, Kerstetter made material false statements and 

representations including, but not limited to, supplying investors with false bank account 

statements. 

1165. When making the false statements and representations. Kerstetter either knew or 

reasonably should have known that they were false. 

1166. Kerstetter owed 03 a duty of care because she knew or had reason to know that 

D3 was placing trust and confidence in her and relying on her to inform it. 

1167. Kerstetter breached her duty to 03 by making false representations with the 

intention that Razorback rely on them. 

1168. 03 justifiably relied upon Kerstetter·s representations to their detriment. 

1169. As a direct and proximate result of Kerstetter's false statements, D3 has sustained 

damages. 

WHEREFORE, 03 CAPITAL CLUB, LLC. reguests judgment against JENNIFER 

KERSTETTER for compensatory damages, together with court costs and such further relief as 

the Court deems proper. 

COUNT b~ 146. NEGLIGENT MISREPRESENTATION 
(against Roseanne Caretsky) 

1170. Plaintiff incoi;porates the allegations contained in paragraphs l through -1-47121 as 

if restated herein. 

1171. This is a claim for negligent misrepresentation. 
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1172. As described more fully above. Rothstein was operating a Ponzi scheme through 

his firm, RRA, and through TD Bank. 

1173. In f unherance of the Ponzi scheme, Caret sky made material faJse statements and 

representations incJuding, but not limited to, su1mlying investors with false bank account 

statement,;;. 

1174. When making the false statements and representations. Kerstetter either knew or 

reasonably should have known that they were false. 

1175. Caretsky owed D3 a duty of care because she knew or had reason to know that 03 

was placing trust and confidence in her and relying on her to infom1 it. 

1176. Caretsky breached her duty to D3 by making false representations with the 

intention that D3 rely on them. 

1177. D3 justifiably relied upon Caretsky's representations to their detriment. 

1178. As a direct and proximate result of CareL,;;ky's false statements. D3 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB. LLC. requests judgment against ROSEANNE 

CARETSKY for compensatory damages. together with court costs and such further relief as the 

Court deems proper. 

COUNT l:a-X+147 - NEGLIGENT MISREPRESENTATION 
(against TD Bank, N.A.) 

1179. Plaintiff incomorates the allegations contained in paragraphs l through -W+ 121 as 

if restated herein. 

1180. This is a claim for negligent misrepresentation. 
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l l 81. At all times material hereto. Spinosa was acting in the scope of his employment as 

Regional Vice President of T.D. Bank. 

1182. At alJ times material hereto, Kerstelter was acting in the scope of her employment 

as an assistant manager of TD Bank. 

1183. At aJI times material hereto, Caretsky was acting in the scope of her employment 

as an aissistant vice president and branch manager of TD Bank. 

1184. As described more fully above. Rothstein was operating a Ponzi scheme through 

his firm, RRA, and through TD Bank. 

1185. In furtherance of the Ponzi scheme. TD Bank, through Spinosa. Kerstetter, and 

Caretsky made material false statements and representations. including, but not limited to, 

showing investors faJse statements of the amounts in RRA trust accounts and providing 

misleading and untrue written assurances concerning the settlement accounL'i .. 

1186. When making the false statements and representations, TD Bank. through 

Spinosa, Kerstetter. and Caretc;ky either knew or reasonably should have known that they were 

1187. TD Bank owed 03 a duty of care because it knew or had reason to know that D3 

was placing trust and confidence in her and relying on it Lo inform them. 

1188. TD Bank breached its duty to D3 by making false representations, through 

Spinosa, Kerstetter. and Caretsky. with the intention that D3 rely on them. 

1189. D3 justifiably relied upon TD Bank's, through Spinosa's, Kerstetter's, and 

Caretsky' s, representations to its detriment. 
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l l90. As a direct and proximate result of TD Bank's representations. made through 

Spinosa. Kerstetter. and Caretsky 03 has sustained damages. 

WHEREFORE. D3 CAPITAL CLUB, LLC. requests judgment against TD BANK, N.A., 

for compensatory damages, together with court costs and such further relief as the Court deems 

proper. 

COllN'I' b-X--V-1--A-l-l-)ING-AN~J:JNG-HRl~(..:tl-Ol<'-¥1-JW.(;l.\R\' l)lll'-¥ 
COUNT 148- NEGLIGENT MISREPRESENTATION 

(against l''Fonli S~ine~,oGeorge G. Levin) 

119 l. Plaintiff incomorates the allegations contained in paragraphs I through -14+ 121 as 

if restated herein. 

1192. This is a claim for negligent misrepresentation. 

1193. As described more fully above, Rothstein was operating a Ponzi scheme through 

his fim1, RRA, and through TD Bank. 

1194. In furtherance of the Ponzi scheme. Levin made material false statements and 

representations including, but not limited to. representing that the settlement agreements 

purchased by investors were real, that they had been fully funded, and that they would be paid 

out to investors over a predetermined schedule. 

1195. When making the false statements and representations, Levin either knew or 

reasonably should have known that they were false. 

1196. Levin owed D3 a duty of care because he knew or had reason to know that D3 

was placins trust and confidence in him and relying on him to inform them. 

1197. Levin breached his duty to D3 by making faJse representations with the intention 

that D3 rely on them. 
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1198. D3 justifiably relied upon Levin's representations to its detriment. 

1199. As a direct and proximate result of Levin·s false statements, D3 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB, LLC, requests judgment against GEORGE 

LEVIN for compensatory damages. together wiLh court costs and sm.:h further relief as the Court 

deems proper. 

COUNT 149-NEGLIGENT MISREPRESENTATION 
(against Frank Preve) 

1200. Plaintiff incorporates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1201. This is a claim for negligent misrepresentation. 

1202. As described more fully above, Rothstein was operating a Ponzi scheme through 

his firm, RRA, and through TD Bank. 

1203. In furtherance of the Ponzi scheme, Preve made material false statements and 

representations including, but not limited to, representing that the settlement agreements 

purchased by investors were real. that they had been fully funded, and that they would be paid 

out to investors over a predetennined schedule. 

1204. When making the false statements and representations, Preve either knew or 

reasonably should have known that they were false. 

1205. Preve owed D3 a duty of care because he knew or had reason to know that D3 

was placing trust and confidence in him and relying on him to inform them. 

1206. Preve breached his duty to D3 by making false representations with the intention 

that D3 rely on them. 
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1207. 03 justifiably relied upon Preve's representations to its detriment. 

1208. As a direct and proximate result of Preve's false statements, 03 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB, LLC. requests judgment against FRANK PREVE 

for compensatory damages, together with court costs and such further relief as the Court deems 

proper. 

COUNT 150 - NEGLIGENT MISREPRESENTATION 
(against Banyon Income Fund, LP, and Banyon USVI, LLC) 

1209. Plaintiff incorporates the allegations contained in parngraphs I through 121 as if 

restated herein. 

1210. This is a claim for negligent misrepresentation. 

1211. • At all times material hereto, Levin was acting in the scope of his employment as 

the chief executive officer of Banyon USVI and BIF. 

1212. At all times material hereto, Preve was acling in the scope of his employment as 

the chief operating officer or agent of Banyon USVI and BIF. 

1213. As described more fully above, Rothstein was operating a Ponzi scheme through 

his firm. RRA, and through TD Bank. 

1214. ln furtherance of the Ponzi scheme, Banyon USVl and BlF, through Levin and 

Preve. made material false statement-; and representations including. but not limited to. 

representing that the settlement a!rreements purcha5ed by investors were real, that they had been 

fully funded. and that they would be paid out to investors over a predetermined schedule. 

1215. When making the false statements and representations. Banyon USVJ and BIF. 

through Levin and Preve. either knew or reasonably should have known that they were false. 
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1216. Banyon USVI and BIFowed D3 a duty of care because it knew or had reason to 

know that 03 was placing tiust and confidence in it and relying on it to infonn them. 

1217. Banyon USVI and BIF breached its duty to 03 by making false representations. 

through Levin and Preve. with the intention that D3 rely on them. 

1218. D3 justifiably relied upon Banyon USVl's and BIFs. through Levin's and 

Preve's. representations to its detriment. 

1219. As a direct and proximate result-of Banyon USVl's and BIF's representations. 

made through. Levin and Preve D3 has sustained damages. 

• WHEREFORE, D3 CA PIT AL CLUB. LLC. requests judgment against . BANYON 

INCOME FUND. LP. and BANYON. USVI. LLC.. for compensatory damages. together with 

court costs and such further relief as the Court deems proper. 

COUNT 151 - NEGLIGENT MISREPRESENTATION 
. (against Michael Szfranski) •• 

1220.. Plaintiff incorporates 'the allegations contained in paragraphs I through 1 '21 as if 

restated herein. 

1221. This is a claim for negligent misrepresentation. 

1222. As described more fully above. Rothstein was operating a Ponzi scheme through 

his finn. RRA. and through TD Bank. 

1223. In funherance of the Ponzi scheme. Szfranski made material false statements and 

. repre.sentations including, but not limited to. verifying false bank statements and deal documents. 

1224. When making the false statements and representations. Szfranski either k11ew or 

reasonably should have known that they were false. 
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1225. Szfranski owed D3 a duty of care because he knew or had reason co know that, as 

an independent verifier, D3 was placing trust and confidence in him and relying on him to 

inform them. 

1226. Szfranski breached his duty to D3 by making false representations with the 

intention that D3 rely on them. 

1227. D3 justifiably relied upon Szfransk.i's representations toils detriment. 

1228. As a direct and proximate result of Szfranski' s false statements, D3 has sustained 

damages. 

WHEREFORE, D3 CAPITAL CLUB. LLC, requests judgment against MICHAEL 

SZFRANSKI for compensatory damages, together with court costs and such further relief as the 

Court deems proper. 

COUNT 152 - NEGLIGENT MISREPRESENTATION 
(against Onyx Capital Management) 

1229. Plaintiff incorporates the allegations contained in paragraphs 1 through 121 as if 

restated herein. 

1230. This is a claim for negligent misrepresentation. 

1231. At all times material hereto, Szfranski was acting in the scope of his employment 

as president of Onyx. 

1232. As described more f uJly above, Rothstein was operating a Ponzi scheme through 

his firm, RRA, and through TD Bank. 

1233. In funherance of the Ponzi scheme, Onyx, through Szfranski, made material false 

statements and representations, including. but not limited to, verifying false bank statements and 

deaJ documents. 
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1234. When making the false statements and representations. Onyx, through Szfranski. 

either knew or reasonably should have known that they were false. 

1235. Onyx owed 03 a duty of care because it knew or had reason to know thaL. as an 

independent verifier. D3 was placing trust and confidence in it and relying on Onyx to inform k 

1236. Onyx breached its duty to D3 by making false representations. through Szfransk.i, 

with the intention that D3 rely on them, 

1237. D3 justifiably relied upon Onyx's, through Szfranski's, representations to its 

detriment. 

1238. As a direct and proximate result of Onyx· s representations. made through 

Szfranski, D3 has sustained damages. 

WHEREFORE, D3 CAPITAL CLUB, LLC, requests judgment against ONYX 

CAPITAL MANAGEMENT for compensatory damages, together with court costs and such 

further relief as the Court deems proper. 

COUNT 153 - NEGLIGENT MISREPRESENTATION 
(against Berenfeld Spritzer Sbechter Sheer, LLP) 

1239. Plaintiff incorporates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1240. This is a claim for negligent misrepresentation. 

1241. As described more fully above, Rothstein wm; operating a Ponzi scheme through 

his tim1, RRA, and through TD Bank. 

1242. In furtherance of the Ponzi scheme. Berenfeld made materiaJ false statements and 

representations including, but not limited to. providing false auditing documents relating to 

Banyon and RRA. 
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1243. When making the false statements and representations. Berenfeld either knew or 

reasonably should have known that they were false. 

1244. Berenfeld owed D3 a duty of care because it knew or had reason to know that. as 

an independent auditor, DJ was placing tmst and confidence in it and relying on it to inform 

them. 

1245. Berenfeld breached its duty to D3 by making false representations with the 

intention that D3 rely on them. 

1246. D3 justifiably relied upon Berenfeld's representations to its detriment. 

1247. As a direct and proximate result of BerenfeJd's false statements, D3 has sustained 

damages. 

WHEREFORE. D3 CAPITAL CLUB, LLC, requests judgment against BERENFELD 

SPRITZER SHECHTER SHEER, LLP, for compensatory damages, together with court costs and 

such further relief as the Court deems proper. 

COUNT 154 - AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 
(against Frank Spinosa I 

1248. Plaintiff incorporates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1249. This is a claim for aiding and abetting breach of fiduciary duty. 

1250. Spinosa was aware that as tmstee of the attorney trust account where D3's 

purported settlement funds were deposited. Rothstein had fiduciary duties of honesty, loyalty, 

and care to D3. Spinosa was also aware that as trustee of the attorney trust account containing 

the funds to which D3 had an exclusive right to collect in the near future, Rothstein had fiduciary 

duties of honesty. loyalty, and care to D3. 
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1251. Spinosa was aware that Rothstein was financially exploiting the investors to their 

detriment. and was aware that Rothstein was breaching his fiduciruy obligations to D3. 

1252. Spinosa actively assisted. and provided substantial ao;sistance. to Rothstein in his 

financial exploitation of 03 and his breaches of fiduciary duty. 

1253. Spinosa·s actions have directly caused injury and damage to D3. 

WHEREFORE, D3 CAPITAL CLUB. LLC. requests judgment against FRANK A. 

SPINOSA for compensatory damages, together with court costs and such further relief as the 

Court deems proper. 

COUNT LXVIHSS - AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 
{against .Jennifer Kerstetter) 

1254. Plaintiff incorporates the allegations contained in paragraphs I through +01121 as 

if restated herein. 

1255. This is a claim for aiding and abetting breach of fiduciary duty. 

1256. Kerstetter was aware that as trustee of the attorney tmst account where D3's 

purported settlement funds were devosited. Rothstein had fiduciary duties of honesty, loyalty, 

and care to D3. Kerstetter was also aware that as tmstee of the attorney trust account containing 

the funds to which D3 had an exclusive right to collect in the near future, Rothstein had fiduciary 

duties of honesty, loyalty. and care to D3. 

1257. Kerstetter was aware that Rothstein was financially exploiting the investors to 

their detriment. and was aware that Rothstein wao; breaching his fiduciary obligations to D3. 

1258. Kerstetter actively assisted. and provided substantial assistance, to Rothstein in 

his financial exploitation of D3 and his breaches of fiduciary duty. 

1259. Kerstetter's actions have directly caused injury and damage to D3. 
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WHEREFORE, D3 CAPITAL CLUB. LLC, reguests judgment against JENNIFER 

KERSTETTER for compensatory damages, together with court costs and such further relief as 

the Court deems proper. 

COUNT l-,X-\:clt-1156 • AIDING AND ABETIING BREACH OF FIDUCIARY DUTY 
(against Roseanne Caretskv) 

1260. Plaintiff incorporates the allegations contained in paragraphs 1 through i-f+'.7 l 21 as 

if restated herein. 

1261. This is a claim for aiding and abetting breach of fiduciary duty. 

1262. Caretsky was aware that as trustee of the attorney trust account where D3's 

purported settlement funds were deposited, Rothstein had fiduciary duties of honesty, loyalty. 

and care to D3. Caret~ky was also aware that as trustee of the attorney trust account containing 

the funds to which D3 had an exclusive right to collect in the near future, Rothstein had fiduciary 

duties of honesty, loyaJty, and care to D3. 

1263. Caretsky was aware that Rothstein was financially exploiting the investors to their 

detriment, and was aware that Rothstein was breaching his fiduciary obligations to D3. 

1264. Caretsky actively assisted, and provided substantial assistance, to Rothstein in his 

financial exploitation of D3 and his breaches of fiduciary duty. 

1265. Caretsky's actions have directly caused injury and damage to D3. 

WHEREFORE, D3 CAPITAL CLUB, LLC. requests judgment against ROSEANNE 

CARETSKY for compensatory damages, together with court costs and such further relief as the 

Court deems proper. 
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COUNT ~157 • AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 
(against TD Bank, N.A.) 

1266. Plaintiff incorporates the allegations contained in paragraphs I through -l-4+121 as 

if restated herein. 

1267. This is a claim for aiding and abetting breach of fiduciary duty. 

1268. At all times material hereto. Spinosa was acting in the scope of his employment as 

Regional Vice President of TD Bank. 

1269. At all times material hereto. Kerstetter was acting in the scope of her employment 

as an assistant manager of TD Bank. 

1270. At all times material hereto. Caretsky was acting in the scope of her employment 

as an assistant vice president and branch manager of TD Bank. 

1271. TD Bank was aware that as trustee of the attorney trust account where 03' s 

pumorted settlement funds were deposited, Rothstein had fiduciary duties of honesty. loyalty. 

and care to D3. TD Bank was also aware that as trustee of the attorney tmst account containing 

the funds to which 03 had an exclusive ri3ht to collect in the near future, Rothstein had fiduciary 

duties of honesty. loyalty. and care to 03. 

1272. TD Bank was aware that Rothstein was financially exploiting the investors to 

their detriment. and was aware that Rothstein was breaching his fiduciary obligations to D3. 

1273. TD Bank. through its employees acting within the scope of their employment. 

actively assisted. and provided substantial assistance, to Rothstein in his financial exploitation of 

D3 and his breaches of fiduciary duty. 

1274. TD Bank·s actions have directly caused injury and damage to D3. 
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WHEREFORE, D3 CAPITAL CLUB, LLC. requests judgment against TD BANK, N.A .. 

for compensatory damages, together with court costs and such further relief as rhe Court deems 

proper. 

COUNT .f.,.XX:158 - AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 
(against Debra Villegas) 

1275. Plaintiff incorporates the allegations contained in paragraphs 1 through M 121 as 

if restated herein. 

1276. This is a claim for aiding and abetting breach of fiduciary duty. 

1277. Villegas was aware that as trustee of the attorney trust account where D3's 

purported settlement funds were deposited. Rothstein had fiduciary duties of honesty, loyalty. 

and care to D3. Villegas was also aware that a'i trustee of the attorney trust account containing 

the funds to which D3 had an exclusive right to collect in the near future, Rothstein had fiduciacy 

duties of honesty, loyalty, and care to D3. 

1278. Villegas was aware that Rothstein was financially exploiting the investors to their 

detriment, and was aware that Rothstein wa" breaching his fiduciary oblisa1ions to D3. 

1279. Villegas actively assisted. and provided substantial assistance. to Rothstein in his 

financial exploitation of D3 and his breaches of fiduciary duty. 

1280. Villegas's actions have directly caused injury and damage to D3. 

WHEREFORE. D3 CAP IT AL CLUB. LLC, requests judgment against DEBRA 

VILLEGAS for compensatory damages, together with court costs and such further relief as the 

Court deems proper. 
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COUNT ~159 -AIDIN6iAND ABETTING'.BREACH OF FIDUCIARY DUTY 

'•(against Irene,Stayf 

128 l. Plaintiff incrn'porates the allegations conlained in paragraphs . I· through I 2 J' as if 

restated herein. 

1282. This is a clain1 for aiding and abetting breach of fiduciary duty. 

1283; Stay was aware that as trustee of the attorney tmst account where D3's pumoned 

settlement funds were deposited.· Rothstein had fiduciary duties of honesty. loyaltx, and care to 

D3. Stay was also aware that as trustee of the attorney tmst account containing the funds to 
' . • • 

which D3 had an exclusive right to collect in the near future. Rothstein had fiduciary duties of 

• honesty, loyalty. and caretoD3. 

1284. Stay was aware that Rothstein· was financially exploiting the investors to their 

detriment. and wa~ aware that;Rothstein was breaching his fiduciary obligations to D3. 

1285. Stay actively_ assisted. and provided substantial assistance, to Rothstein in his 

financial exploitation of D3 and his breaches of fiduciary duty. 

1286. Stay's a~tions have directly caused injury and damage Lo D3. 

WHEREFORE. D3 CAPITAL CLUB, LLC, requests judgment againsr IRENE ST A Y for 
- . 

compensatory damages. together with court costs and such further relief as the Coun deems 

proper. 

COUNT 160 -AIDIN6 AND ABETTING BREACH OF FIDU~IARY DUTY 
(against George G~ Levin) 

• 1287. Plaintiff incorporates the allegations contained in paragraphs I through I JI as if 

restated herein. 

1288. This is a claim for aiding and abetting breach of fiduciary duty. 
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1289. Levin was aware that as trustee of the attorney trust accounts where D3's 

purported settlement funds were deposited, Rothstein had fiduciary duties of honesty, loyalty. 

and care to D3. Levin was also aware that as trustee. of the attorney trust accounts containing the 

funds to which D3 had an exclusive right to collect in the near future, Rothstein had tiduciru:y 

duties of honesty, loyalty, and care to D3. 

1290. Levin was aware that Rothstein was financially exploiting the investors to their 

deuiment, and was aware that Rothstein was breaching his fiduciary obligations to D3. 

1291. Levin actively assisted, and provided substantial assistance. to Rothstein in his 

financial exploitation of D3 and his breaches of fiduciary duty. 

1292. Levin's actions have. directly caused injury and damage to D3. 

WHEREFORE, D3 CAPlT AL CLUB. LLC. reguests judgment against GEORGE G. 

LEVIN for compensatory damages, together with court costs and such further relief as the Court 

deems proper. 

COUNT 161 - AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 
(against Frank Preve) 

1293. Plaintiff incoomrates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1294. This is a claim for aiding and abetting breach of fiduciary duty. 

1295. Preve was aware that as trustee of the attorney trust account~ where D3's 

purponed settlement funds were deposited. Rothstein had fiduciary duties of honesty. loyalty. 

and care to D3. Preve wa~ also aware that as trustee of the attorney trust accounts containing the 

funds to which 03 had an exclusive right to collect in the near future, Rothstein had fiduciary 

duties of honesty. loyalty, and care to D3. 
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1296. Preve was aware that Rothstein was financiully cxploitin& the investors to their 

detriment. and was aware that Rothstein was breaching his fiduciary obligations to D3. 

1297. Preve actively assisted, and provided substantial assistance. to Rothstein in his 

financial exploitation of D3 and his breaches of fiduciary duty. 

1298. Preve·s actions have directly caused injury and damage to D3. 

WHEREFORE. D3 CAPITAL CLUB, LLC, requests judgment against FRANK PREVE 

for compensatory damages, together with coun costs and such further relief as the Coun deems 

proper. 

COUNT 162 • AIDING AND ABETIING BREACH OF FIDUCIARY DUTY 
(against Banyon Income Fund, LP, and Banyon USVI, LLC) 

1299. Plaintiff incorporates the allegations contained in paragraphs I through 111 as if 

restated herein. 

1300. This is a claim for aiding and abetting breach of fiduciary duty. 

I 30 I. At all times material hereto, Levin was acting in the scope of his employment as 

the chief executive officer of USVI and BIF. 

1302. At all times material hereto, Preve was acting in the scope of his employment as 

the chief operating officer or agent of Banyon USVI and BlF. 

1303. Banyon USVI and BIF were aware that as trustee of the attorney trust accounts 

where 03's purported settlement funds were deposited, Rothstein had fiduciary duties of 

honesty. loyalty, and care to 03. Banyon USVI and BIF were also aware that as trustee of the 

attorney trust accounts containing the funds to which 03 had an exclusive right to collect in the 

near future, Rothstein had fiduciary duties of honesty, loyalty, and care to D3. 
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1304. Banyon USVI and BrF were aware 1hat Rothstein was financially exploiting the 

investors to their detriment. and were aware that Rothstein wai; breaching his fiduciruy 

obligations to D3. 

1305. Banyon USVl and BIF, through its employees acting within the scope of their 

employment, actively assisLed. and provided substantial assistance. to Rothstein in his financial 

exploitation of D3 and his breaches of fiduciary duty. 

1306. Banyon USVJ"s and BIF"s actions have directly caused injury and damage to D3. 

WHEREFORE, D3 CAPITAL CLUB. LLC, reguests judgment against BANYON 

INCOME FUND. LP, and BANYON USVI, LLC., for compensatory damages, together with 

court costs and such further relief as the Court deems proper. 

COUNT 163 - AIDING AND ABETIING BREACH OF FIDUCIARY DUTY 
(against Michael Szfranskil 

1307. Plaintiff incorporates the allegations contained in paragraphs l through 12 l as if 

restated herein. 

1308. This is a claim for aiding and abetting breach of fiduciary duty. 

1309. Szfranski was aware that as trustee of the attorney trust accounts where the D3's 

purported settlement funds were deposited, Rothstein had fiduciary duties of honesty. loyalty. 

and care to D3. Szfranski was also aware that as trustee of the attorney trust accounts ,·ontaining 

the funds to which D3 had an exclusive right to collect in the near future. Rothstein had fiduciary 

duties of honesty, loyalty, and care to D3. 

1310. Szfranski was awru-e that Rothstein was financially exploiting the investors to 

their detriment, and was aware that Rothstein was breaching his fiduciary obligations to D3. 
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13 I I. Szfranski actively assisted. and provided substantial assistance, to Rothstein in his 

financial exploitation of D3 and his breaches of fiduciary duty. 

1312. Szfranski's actions have directly caused injury and damage to 03. 

WHEREFORE, D3 CAPITAL CLUB, LLC, requests re.quests judgment against 

MICHAEL SZFRANSKJ for compensatory damages, together with court costs and such further 

relief as the Court deems proper. 

COUNT 164 - AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 
(against Onyx Capital Management) 

1313. Plaintiff incomorates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1314. This is a claim for aiding and abetting breach of fiduciary duty. 

1315. At all times material hereto, Szfranski was acting in the scope of his employment 

as president of Onyx. 

1316. Onyx was aware that as trustee of the attorney trust accounts where D3's 

purported settlement funds were deposited. Rothstein had fiduciary duties of honesty. loyalty. 

and care to D3. Onyx was also aware that as trustee of the attorney uust accounts containing the 

funds to which D3 had an exclusive right to collect in the near future. Rothstein had fiduciary 

duties of honesty. loyalty, and care to D3. 

1317. Onyx wac; aware that Rothstein was financially exploiting the investors to their 

detriment, and was aware that Rothstein was breaching his fiduciary obligations to D3. 

1318. Onyx, through its employees acting within the scope of their employment, 

actively a:ssisted, and provided substantial assistance, to Rothstein in his financial exploitation of 

D3 and his breaches of fiduciary duty. 
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1319. Onyx's actions have directly caused injury and damage to D3. 

WHEREFORE. DJ CAPITAL CLUB, LLC, requests requests judgment against ONYX 

CAPITAL MANAGEMENT for compensatory damages. together with court costs and such 

further relief as the Court deems proper. 

COUNT 165 • AIDING AND ABETTING BREACH OF FIDUCIARY DUTY 
(against Berenfeld Spritzer Shechter Sheer, LLP) 

1320. Plaintiff incorporates the allegations contained in paragraphs I through I'.! I as if 

restated herein. 

1321. This is a claim for aiding and abetting breach of fiduciary duty. 

1322. Berenfeld was aware that as trustee of the attorney trust accounts where D3's 

purported settlement funds were deposited. Rothstein had fiduciary duties of honesty. loyalty. 

and care to D3. Berenfeld was also aware that as trustee of the attorney u·ust accounts containing 

the funds to which D3 had an exclusive right to collect in the near future, Rothstein had fiduciary 

duties of honesty, loyalty. and care to D3. 

1323. Berenfeld was aware that Rothstein was financially exploiting the investors to 

their detriment. and was aware that Rothstein was breaching his fiduciary obligations to D3. 

1324. Berenfeld actively assisted. and provided substantial assistance. to Rothstein in 

his financial exploitation of D3 and his breaches of fiduciary duty. 

1325. Berenfeld"s actions have directly caused injmy and damage to D3. 

WHEREFORE. D3 CAPITAL CLUB. LLC. reguests judgment against BERENFELD 

SPRITZER SHECHTER SHEER, LLP. for compensatory damages. together with court costs and 

such further relief as the Court deems proper. 

Page 207 ..Qf._289 



NOT A
 CERTIFIE

D COPY

Case No.: 09-062943 {19} 
Amended Complaint 

COUNT 166- BREACH OF FIDUCIARY DUTY 
(against Scott Rothstein) 

1326. Plaintiff incorporates the allegations contained in paragraphs I through AA 121 as 

if restated herein. 

1327. This is a claim for breach of fiduciary duty. 

1328. As trustee of the attorney trust account where D3's pmported settlement funds 

were deposited. Rothstein had fiduciary duties of honesty, loyalty, and care to D3. Additionally, 

as trustee of the attorney trust account containing the funds to which D3 had an exclusive right to 

collect in the near future, Rothstein had fiduciary duties of honesty, loyalty, and care to D3. 

1329. Rothstein breached his fiduciary duties by raiding the RRA trust accounts for his 

personal use. 

1330. Rothstein's actions have directly caused injury and damages to D3. 

WHEREFORE, D3 CAPITAL CLUB, LLC, requests judgment against SCOTT 

ROTHSTEIN for compensatory damages. together with com1 costs and such further relief as the 

Court deems proper. 

COUNT bXXU167 - BREACH OF FIDUCIARY DUTY 
{against TD Bank, N.A.) 

1331. Plaintiff inco1:porntes the allegations contained in paragraphs I through -1-4+ I 21 as 

if restated herein. 

I 332. This is a claim for breach of fiduciary duty. 

1333. At all times material hereto, Spinosa was acting in the scope of his employment as 

Regional Vice President of TD Bank. 
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1334. At all times material hereto, Kerstetter was acting in the scope of her employment 

as an assistant manager of TD Bank. 

1335. At all times material hereto, Caretsky was acting in the scope of her employment 

as an assistant vice president and branch manag<.'r of TD Bank. 

1336. In Florida, a bank assumes a fiduciary duty with its customer under special 

circumstances where the bank knows or has reason to know that the customer is placing trust and 

confidence in the bank and is relying on the bank to so counsel and infom1 him. Under the 

circumstances outlined above, whereby TD Bank knew that D3 was relying on Spinosa's 

assurances to D3 of the precautions in place to prevent improper withdrawals from its account, 

TD Bank was a fiduciary of D3 and owed D3 the fiduciary duties of honesty, loyalty, and care. 

Additionally, where TD Bank knew that D3 was relying on Kerstetter"s representations to D3 

that the settlement tmst accounts had been funded, TD Bank was a fiduciary of D3 and owed D3 

the fiduciary duties of honesty. loyalty, and care. In addition. TD knew that D3 was relying on 

Caret5ky's representations that the RRA trust accounts contained substantial funds. TD Bank 

was a fiduciary of D3 and owed D3 the fiduciary duties of honesty. loyalty, and care. 

1337. TD Bank breached its fiduciary duties through the actions of its employees by 

either ignoring or actively assisting and providing substantial assistance to Rothstein in its 

financial exploitation of D3. 

1338. TD Bank"s actions have directly caused injury and damage lo D3. 

WHEREFORE, D3 CAPITAL CLUB. LLC, requests judgment against TD BANK, N.A., 

for compensatory damages, together with court costs and such further relief as the Court deems 

proper. 
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('Ol1NT LXX.IU A,U>ING :\ND-ABETTING Ji~Ri\-(.J.D 
COUNT 168-BREACH OF FIDUCIARY DUTY 

{against FFttt~ioosuGeorge G. Levin} 

1339. Plaintiff incorporates the allegations contained in paragraphs l through +w l 2 i as 

if restated herein. 

1340. This is a claim for breach of fiduciary duty. 

1341. By holding himself out as a co-investor, Levin became a fiduciary of D3 and 

owed D3 the fiduciary duties of honesty; loyalty, and care. 

1342. Levin breached his fiduciary duties by either ignoring or actively assisting and 

providing substantial assistance to Rothstein in his financial exploitation of D3. 

1343. Levin"s actions have directly caused injury and damage D3. 

WHEREFORE, D3 CAPITAL CLUB, LLC, requests judgment against GEORGE G. 

·. 

LEVIN for compensatory damages, together with court costs and such further relief as the Court 

deems proper. 

COUNT 169- BREACH OF FIDUCIARY DUTY 
• (against-Frank Preve) 

1344. Plaintiff incotporntcs the allegations contained in paragraphs l through 121 as if 

restated herein. 

1345. This is a claim for breach of fiduciary duty. 

1346. By holding himself out as a co-investor, Previn became ·a fiduciary of D3 and 

owed D3 the fiduciary duties of honesty, loyalty. and care. 

1347. Preve breached his fiduciary duties by either ignoring or, actively assisting and 

providing substantial assistance to Rothstein in his financial exploitation of D3. 

Page 21 0JJ.f..289 

;),,•. 

- .. , .... ..!. 

,•-': -·., 



NOT A
 CERTIFIE

D COPY

Case No.: 09-062943 (19) 
Amended Complaint 

1348. Preve·s actions have dim.:tly caused injury and damage to D3. 

WHEREFORE, 03 CAPITAL CLUB, LLC, requests judgment against FRANK PR EVE 

for compensatory damages. together with com1 costs and such further relief as the Coun deems 

proper. 

COUNT 170 - BREACH OF FIDUCIARY DUTY 
(against Banyon Income Fund, LP, and Banyon USVI, LLC) 

1349. Plaintiff incrnvorates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1350. This is a claim for breach of fiduciary duty. 

135 I. At all times material hereto, Levin was acting in the scope of his employment as 

the chief executive officer of Banyon USY[ and BIF. 

1352. At all times material hereto, Preve was acting in the scope of his employment as 

the chief operating officer or agent of Banyon USY[ and BIF. 

1353. Banyon USVI and BIF were fiduciaries of D3 and owed it the fiduciary duties of 

honesty, loyalty, and care. 

1354. Banyon USYl and BIF breached their fiduciary duties through the actions of its 

employees by either ignoring or actively assisting and providing substantial assistance to 

Rothstein jn its financial exploitation of 03. 

1355. Banyon usvrs and BIF's actions have directly caused injury and damage to D3. 

WHEREFORE, D3 CAPITAL CLUB, LLC, reguests judgment against BANYON 

INCOME FUND, LP, and BANYON USVl, LLC.. for compensatory damages, together with 

court costs and such further reJief as the Court deems proper. 
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Case No.: 09-062943 {19} 
• Ari1~nded Complaint 

COUNT171•-BREACH OF0 FIDUCIARY DUTY 
(againsf MichaelSifrariski} 

1356. Plaintiff incorporates the allegations contained in paragraphs I through 121- as if 

restated-herein. 

l 357. This is a claim for breach of fiduciary duty. 

1358. Szfranski. as an independent verifier. was a fiduciary of D3- and owed it. the 

fiduciary duties of honesty, loyalty, and care. 

1359. Szfranski breached his fiduciary-duties by either ignoring or actively assisting and 

providing substantial assistance to Rothstein in his financial exploitation of D3. 

1360. Szfranski's actions have directly caused i11jury and damage to D3. 

WHEREFORE, D3 CAPITAL CLUB, LLC, requests judgment against MICHAEL 

SZFRANSKI for compensatory damages. together with court costs and such further reJief as the 

Court deems proper. 

COUNT 172 • BREACH OF FIDUClARY·DUTY 
• (againsf011yx Capital Management) • 

1361. PJaintiff incorporates the allegations contained in paragraphs I through 121 as if 

restated herein. 

1362. This is a claim for bre~ch of fiduciary duty. 

1363. Ai al] times material hereto, Szfranski was acting in the scope of his employment 

as president of Onyx. 

1364. Onyx, as an independent verifier, was a fiduciary of D3 and owed it the fiduciary 

duties of honesty, loyalty, and care. 
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Case No;: 09-062943 ( 19) 
Amended Complaint 

1365. Onyx breached its fiduciary duties through the actions of its employees by either 

. ignoring or actively assisting and providing substantial assistance to Rothstein in its financial 

exploitation of D3. 

1366 . . Onyx's actions have directly caused injury arid damage to D3. 

WHEREFORE. D3 CAPITAL CLUB. LLC. requests judgment agaii1st ONYX 

CA PIT AL MANAGEMENT for compensatory damages, together with court costs and s~ch 

fmther relief as the Coun deems proper. 

,COUNT t7J".;BREACH OF FIDUCIARY DUTY 
(against.'Berenfel«f Spritzer Sh'echter:Sheer; LLP) 

1367. Plaintiff.incorporates the allegations contained in paragraphs l through 121 as if 

restated herein. 

1368. This is a claim for breach of fiduciary duty . 

. 1369. Berenfeld, as an independent auditor, was a fiduciary of 03 and owed them the 

fiduciary duties of honesty, loyalty, and care. 

1370. Berenfeld breached its fiduciary duties by either ignoring or actively assisting and 

providing substantial assistance to Rothstein in his financial exploitation of D3. 

137 L Berenfeld's actions have directly caused iniury and damage to D3. 
; , 

WHEREFORE, D3 CAPITAL CLUB, LLC. reguests jud!!Tllent against BERENFELD 

SPRITZER SHECHTER SHEER, LLP. f01: compensatory damages, together with court costs and 

such further relief as the Court deems proper. 
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