Filing # 76409951 E-Filed 08/14/2018 12:19:02 PM

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY, FLORIDA
Case No. 50-2009CA040800XXXXMBAG
JEFFREY EPSTEIN,
Plaintiff/Counter-Defendant,

V.

SCOTT ROTHSTEIN, individually, and
BRADLEY J. EDWARDS, individually,

Defendants/Counter-Plaintiff,
/

COUNTER-DEFENDANT JEFFREY EPSTEIN’S
NOTICE OF SUPPLEMENTAL AUTHORITY IN-SUPPORT OF HIS SUPPLEMENT
TO MOTION FOR COURT TO DECLARE RELEVANCE AND NON-PRIVILEGED
NATURE OF DOCUMENTS, ETC.

As supplemental authority in support<f hissMotion for Court to Declare Relevance and
Non-Privileged Nature of Documents<and with Specific Request for In Camera Review to
Determine Relevance, Inapplicability/and/or Waiver of Attorney-Client Privilege and Attorney
Work Product With Regard to"Sealed Documents, Plaintiff/Counter-Defendant, Jeffrey Epstein
(“Epstein”), respectfully submits the Opinion in the case of Jane Doe No. 1 v. United States, 749
F.3d 999 (11th Cir."2014), attached to this Notice as Exhibit A, and Edwards’ clients’ Appellee
Brief filed in that case, attached to this Notice as Exhibit B. In Jane Doe No. 1, the United States
Court'of Appeals for the Eleventh Circuit held that Epstein’s former counsel had waived the work-
product privilege with respect to documents sought by Edwards’ clients, after having voluntarily
sent allegedly privileged correspondence to the United States during plea negotiations.

There, Edwards’ clients claimed that the United States failed to confer with them before

entering into a non-prosecution agreement with Epstein. As part of that lawsuit, Edwards’ clients

FILED: PALM BEACH COUNTY, FL, SHARON R. BOCK, CLERK, 08/14/2018 12:19:02 PM



sought to discover correspondence between Epstein’s former counsel and the United States
regarding the non-prosecution agreement. Id. at 1001. The federal district court overruled Epstein’s
former counsel’s privilege objections. On appeal, the Eleventh Circuit held that Epstein’s former
counsel had waived the work-product privilege as to all persons, as a consequence of having sent
the allegedly privileged correspondence to the United States:

The intervenors [Epstein’s former counsel] next contend that“the
correspondence falls under the work-product privilege, but the finding of
the district court that the intervenors waived any privilege when“they
voluntarily sent the correspondence to the United States during the plea
negotiations is not clearly erroneous. Disclosure of work-pfoductimaterials
to an adversary waives the work-product privilege. See, e.g., In ve Chrysler
Motors Corp. Overnight Evaluation Program Litig., 860 F.2d 844, 846 (8th
Cir. 1988); In re Doe, 662 F.2d 1073, 1081-82 (4th Cir. 1981). Even if it
shared the common goal of reaching a quick, settlement, the United
States was undoubtedly adverse to Epstein during its investigation of
him for federal offenses, and the interyvénors’ disclosure of their work
product waived any claim of privilege.

Id. at 1008 (emphasis added). Exhibit A.

In reaching its conclusion, the Eleventh Circuit agreed with the position of Edwards’
clients, espoused by Edwards, 4as-setyfotrth in their Appellee Brief. In their Appellee Brief,
Edwards’ clients, through Edwards;made the following argument:

Case law is cleat that “[d]isclosure to an adversary waives the work product
protection as to ‘items actually disclosed, even where disclosure occurs in
settlement.” In re Chrysler Motors Corp. Overnight Evaluation Program
Litigation, 860 F.2d 844, 860 (8th Cir. 1988). In summarily rejecting
Epstein’s claim, the District Court found that Epstein had waived any work
product protection in the materials by turning them over to the federal
prosecutors:

Assuming without deciding that any part of the correspondence in
question reflects “the mental impressions, conclusions, or legal
theories” of Epstein’s attorneys, Fed. R. Civ. P. 26(b)(3), any work
product protection which might otherwise attach to this product was
necessarily forfeited when Epstein voluntarily submitted the
information to the United States Attorney’s Office in the hopes of
receiving the quid pro quo of lenient punishment for any



wrongdoings exposes in the process. Work product protection is
provided only against “adversaries.” Thus, disclosure of the material
to an adversary, real or potential, works a forfeiture of work product
protection. In this case, Epstein’s attorneys’ disclosure to the United
States Attorney’s Office was plainly a disclosure to a potential
adversary. The United States Attorneys’ office, at that juncture, was
reviewing evidence relating to Epstein’s sexual crimes against
minor females within the Southern District of Florida and
deliberating the filing of relevant federal charges; while Epstein’s
counsel clearly hoped to avoid any actual litigation between the
United States and Epstein, the potential for such litigation was
plainly there. By voluntarily and deliberately disclosing this
material to federal prosecutorial authorities investigating allegations
against Epstein at that time, any work product protection was
necessarily lost.

DE 188 at 6 (citing, inter alia, United States v. Massachusetts Institute of
Technology, 129 F.3d 681 (1st Cir. 1997). Numefous cases have reached
the same conclusion as the District Court in similar citcumstances.!"]

Exhibit B, at 35-36.
Edwards supported this last statement with'the following authorities:

See, e.g., Westinghouse Electrie, Corp>v. Republic of the Philippines, 951
F.2d 1414, 1429 (3d Cir. 1991)(Westinghouse’s disclosure of work product
materials to the JusticedDepartment during an investigation “waived the
work-product doctrine ashagadinst all other adversaries.”); In re Qwest
Communications, Inc., 450 F.3d 1179, 1192-1201 (10th Cir. 2006)
(company’s disclosufe~"of documents to the SEC during criminal
investigation waived work product protections); Grace United Methodist
Church v.. City of Cheyenne, 451 F.3d 643, 668 (10th Cir. 2005) (“any work
product'protection was waived by [party] via production” of the documents
in question); In re Columbia/HCA Healthcare Corp. Billing Practices
Litigation, 293 F.3d 289, 302 (6th Cir. 2002) (attorney client/work product
privilege was “never designed to protect conversations between a client and
thex. Government—i.e., an adverse party—rather, it pertains only to
conversations between the client and his or her attorney. . . . purpose of
[attorney-client privilege] is to encourage full and frank communication
between attorneys and their clients and thereby promote broader public
interests in the observance of law and administration of justice. Nowhere
amongst these reasons [for protection] is the ability to ‘talk candidly with
the Government.””); In re Chrysler Motors Overnight Evaluation
Litigation, 860 F.2d 844, 846-47 (8th Cir. 1988) (defendant company’s
disclosure of computer tape to class counsel during settlement negotiated
waived work product when tape sought by government as part of criminal



case); In re Sealed Case, 676 F.2d 793, 824-25 (D.C. Cir. 1982) (production
of documents during settlement discussions with the SEC waived work
product protection as to grand jury materials).

Exhibit B, at 36 n.13.

Epstein also files as Exhibit C the August 4, 2010, hearing transcript in In re Rothstein
Rosenfeldt Adler, P.A., United States Bankruptcy Court, Southern District of Florida, Case No. 09-
34791-BKC-RBR. The following are statements made by William Scherer, Razorbaek’s counsel:

e  “[IIn November we filed a lawsuit in State Court and we alleged,that
as part of Mr. Rothstein and the firm, and the firm’s employees, and
maybe some of the firm’s attorneys, conspired /to use-the
Epstein/LM litigation in order to lure $13.5 million worth/of my
victims, my clients, into making investments in_these phoney [sic]
settlements.” (17:7-14.)

e “In addition, as we have alleged, that M, Edwards and the firm put
sensational allegations in the LM case’that they knew were not true,
in order to entice my clients into believing that Bill Clinton was on
the airplane with Mr. Epstein aftd these’young woman ...” (18:24-
19:7.)

e “I can’t conceive that-MraEdwards and the predecessor law firm
would have any standing to prepare privilege logs or anything else,
given what I just/told the Court. That would be like having the fox
guard the hen house.” /(20:5-9.)

e “[The Complaint] names Rothstein. It does not name Mr. Edwards.
It just-names Rothstein, not the firm, and lays out the facts and says
otherpeople in the firm. We did not name them because we want to
see the documents and see whether they had involvement.” (22:3-
8.)

e 1 support the same position that [Epstein] has asked the Court, and
that is to have the trustee deal with this, get these documents and
deal with it with you, rather than allow the successor law firm to
have them. (22:16-24.)

8/4/10 Hearing Transcript, Exhibit C.
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Doe No. 1 v. U.S,, 749 F.3d 999 (2014)
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F_j KeyCte Ye ow F ag Negat ve Treatment
D st ngu shed by Drummond Co., Inc. v. Terrance P. Co ngsworth,
Conrad & Scherer, LLP, thCr.(Fa.), March 5,20 6

749 F.3d 999
United States Court of Appeals,
Eleventh Circuit.

Jane DOE NO. 1, Jane Doe
No. 2, Plaintiffs—Appellees,
v.
UNITED STATES of America, Defendant.
Roy Black, Martin G. Weinberg, Jeffrey
Epstein, Intervenors—Appellants.

No. 13—12923.

I
April 18, 2014.

Synopsis

Background: Alleged minor victims of federal sex
crimes brought action against the United States alleging
violations of the Crime Victims' Rights Act (CVRA)
related to the United States Attorney Office's execution
of non-prosecution agreement with alleged perpetratot:
After the victims moved for disclosure of correspondence
concerning the non-prosecution agreement, the‘alleged
perpetrator and his criminal defense attorneys’intervened
to assert privilege to prevent the disclosurel of )their
plea negotiations. The United States District,Court for
the Southern District of Florida Court,z)Nos 9:08 CV

80736 KAM, ordered disclosure,, The intervenors filed
interlocutory appeal.

Holdings: The Court of Appeals, Pryor, Circuit Judge,
held that:

[1] Court of Appeals had jurisdiction over interlocutory
appeal;

[2] plea negotiations were not protected from disclosure
by federal rule of evidence barring admission of plea
negotiations;

[3] intervenors waived work-product privilege; and

[4] plea negotiations were not protected from disclosure by
any common-law privilege.

Affirmed.

West Headnotes (15)

]

2]

131

4]

151

Federal Courts
&= Jurisdiction

The court of appeals reviews deqovo whether
it has jurisdiction to decidefan interlocutory
appeal.

3 Cases that cite thiS headnote

Federal Courts
&= Evidence

The4court| of appeals reviews de novo
the \interpretation of the Federal Rules of
Evidence.

3)Cases that cite this headnote

Federal Courts
&= Witnesses

The issue of whether to recognize a privilege
is a mixed question of law and fact that is
reviewed de novo. Fed.Rules Evid.Rule 501,
28 U.S.C.A.

2 Cases that cite this headnote

Federal Courts
&= “Clearly erroneous” standard of review
in general

The court of appeals reviews for clear error
factual findings made by a district court.

Cases that cite this headnote

Federal Courts
&= Preliminary proceedings;depositions and
discovery

Court of Appeals had jurisdiction over
interlocutory appeal from District Court's
discovery order requiring disclosure of plea
negotiations between United States Attorney

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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6]

[7]

8]

Office (USAO) and criminal defense attorneys
who represented alleged perpetrator of
federal sex crimes against alleged minor
victims, in alleged victims' Crime Victims'
Rights Act (CVRA) action against United
States, in connection with USAQO's execution
of non-prosecution agreement with alleged
perpetrator; appeal was filed by alleged
perpetrator and defense attorneys, who were
intervenors for limited purpose and could not
challenge final judgment in victims' action
against United States, the victims' action was
ancillary to criminal investigation, and absent
an interlocutory appeal, alleged perpetrator
and attorneys would be left with no recourse
to appeal the disclosure order. 18 U.S.C.A. §
3771.

1 Cases that cite this headnote

Federal Courts
&= What constitutes final judgment

A final decision, for purpose of appellate
jurisdiction, is one by which a district court
disassociates itself from the case, and ends
the litigation on the merits and leaves nothing
more for the court to do but execute ‘the
judgment. 28 U.S.C.A. § 1291.

1 Cases that cite this headnote

Federal Courts
&= Preliminary proceedings;depositions and
discovery

Discovery orders are” ordinarily not final
orders that are immediately appealable.

1 Cases'thaticite this headnote

Federal Courts

& Preliminary proceedings;depositions and
discovery

The Perlman doctrine allows an intervenor
to file an interlocutory appeal of an order
denying a motion to quash a grand jury
subpoena.

Cases that cite this headnote

&

[10]

[11]

Federal Courts
&= Preliminary proceedings;depositions and
discovery

Under Perlman, a discovery order directed
at a disinterested third party is treated as an
immediately appealable final order because
the third party presumably lacks a sufficient
stake in the proceeding to risk contempt by
refusing compliance.

1 Cases that cite this headnote

Federal Courts
&= Interlocutoryfand Collateral Orders

The “collateral order_doctrine” provides an
exception to 'the general bar of interlocutory
appealsif an order(1) conclusively determines
the «disputed question; (2) resolves an
important /issue completely separate from
the” merits of the action; and (3) is
effectively unreviewable on appeal from a
final judgment.

Cases that cite this headnote

Criminal Law
&= Civil liabilities to persons injured;
reparation

Correspondence documenting plea
negotiations between the United States
Attorney Office (USAO) and criminal defense
attorneys for alleged perpetrator of federal
sex crimes against minor victims were
not protected from disclosure, in alleged
victims' Crime Victims' Rights Act (CVRA)
action challenging the USAO's execution
of non-prosecution agreement with alleged
perpetrator, by federal rule of evidence
barring admission of plea negotiations; the
alleged victims intended to admit the evidence
of the plea negotiations to prove violations of
the CVRA by the United States, not to be used
against the alleged perpetrator. Fed.Rules
Evid.Rule 410, 28 U.S.C.A.

1 Cases that cite this headnote

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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[12]

[13]

[14]

[15]

Federal Civil Procedure
&= Waiver

Alleged perpetrator of federal sex crimes
against minor children and his criminal
defense attorneys waived any work-product
privilege in correspondence documenting
plea negotiations with the United States
Attorney Office (USAO), in alleged victims'
Crime Victims' Rights Act (CVRA) action
challenging the USAO's execution of
non-prosecution agreement with alleged
perpetrator, where the attorneys voluntarily
sent the correspondence to the United States
during plea negotiations. 18 U.S.C.A. § 3771.

2 Cases that cite this headnote

Federal Civil Procedure
&= Waiver

Disclosure of work-product materials to an
adversary waives the work-product privilege.

1 Cases that cite this headnote

Privileged Communications and
Confidentiality
&= Criminal records

Correspondence documenting plea
negotiations between the United ) States
Attorney Office (USAO) and  criminal
defense attorneys for allegedwperpetrator of
federal sex crimes. against minor victims
were not protécted from disclosure by
any common=law “privilege, in alleged
victims' Crime Victims' Rights Act (CVRA)
action challenging the USAO's execution
of nom-prosecution agreement with alleged
perpetrater. 18 U.S.C.A. § 3771; Fed.Rules
Evid.Rule 501, 28 U.S.C.A.

1 Cases that cite this headnote

Privileged Communications and
Confidentiality

&= Privileged Communications and
Confidentiality

There is a presumption against common-law
privileges which may only be overcome when
it would achieve a public good transcending
the normally predominant principle of
utilizing all rational means for ascertaining
truth. Fed.Rules Evid.Rule 501, 28 U.S.C.A.

1 Cases that cite this headnote

Attorneys and Law Firms

*1001 Paul Cassell, University.of Utah College of Law,
Salt Lake City, UT, BradleyanJames Edwards, Farmer
Jaffe Weissing Edwards Fistos| & Lehman, PL, Fort
Lauderdale, FL, Jay C. Howell; J. Howell & Associates,
Jacksonville, FL, for Blaintiffs Appellees.

Martin G. Weinberg, Martin G. Weinberg, PC, Boston,
MA, Roy Blacky Jacqueline L. Perczek, Black Srebnick
Kornspan& Stumpf, PA, Miami, FL, Jay P. Lefkowitz,
Kirkland & Ellis, LLP, New York, NY, for Intervenors
Appellants.

Wifredo A. Ferrer, Dexter Lee, Kathleen Mary Salyer,
U.S. Attorney's Office, Miami, FL, Ann Marie C.
Villafana, U.S. Attorney's Office, West Palm Beach, FL,
for Defendant.

Appeals from the United States District Court for the
Southern District of Florida. D.C. Docket No. 9:08 cv
80736 KAM.

Before PRYOR and MARTIN, Circuit Judges, and
HONEYWELL, " District Judge.

Opinion
PRYOR, Circuit Judge:

This appeal requires us to decide two issues: whether we
have jurisdiction over an interlocutory appeal by criminal
defense attorneys and their client who intervened in a
proceeding ancillary to a criminal investigation to claim
a privilege that would prevent the disclosure of their
plea negotiations; and, if so, whether a privilege bars
crime victims from discovering plea negotiations. The
United States investigated Jeffrey Epstein's sexual abuse
of minors, but failed to confer with the victims before
entering a non-prosecution agreement with Epstein. Two

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3
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victims filed suit against the United States to enforce their
rights under the Crime Victims' Rights Act, 18 U.S.C. §
3771, and sought to discover the correspondence between
Epstein's attorneys and the United States regarding the
non-prosecution agreement. Epstein and his attorneys
then intervened to object to that discovery as privileged.
The district court overruled their objection and ordered
the United States to disclose the correspondence to the
victims. After the intervenors filed this appeal, the victims
*1002 moved to dismiss it for lack of jurisdiction.
Because we conclude that we have jurisdiction to decide
this appeal and that the plea negotiations are not
privileged from discovery, we affirm.

I. BACKGROUND

In 2006, the Federal Bureau of Investigation began
investigating allegations that Jeffrey Epstein had sexually
abused several minor girls. The United States Attorney's
Office for the Southern District of Florida accepted
Epstein's case for prosecution, and the Federal Bureau
of Investigation issued victim notification letters to two
minors, Jane Doe No. 1 and Jane Doe No. 2, in June and
August 2007. Extensive plea negotiations ensued between
the United States and Epstein. On September 24, 2007, the
United States entered into a non-prosecution agtfeement
with Epstein in which the United States agreed not toyfile
any federal charges against Epstein in exchange for his
offer to plead guilty to the Florida offenses of solicitation
of prostitution and procurement of minors_te engage in
prostitution. Fla. Stat. §§ 796.07,796.03.

Not only did the United{States neglect to confer with
the victims before it entered into the agreement with
Epstein, it also failed to netify them of its existence for at
least nine months, The United States sent post-agreement
letters to thegvictims reporting that the “case is currently
under investigation” and explaining that “[t]his can be a
lengthy process and we request your continued patience
while we conduct a thorough investigation.” And in June
2008, the United States asked the victims to explain why
federal charges should be brought against Epstein without
mentioning the agreement to them.

On June 27, 2008, the United States informed the victims
that Epstein planned to plead guilty to the Florida charges
three days later, on June 30, 2008. But the United States
failed to disclose that Epstein's pleas to those state charges

arose from his federal non-prosecution agreement and
that the pleas would bar a federal prosecution. The victims
did not attend the state court proceedings.

On July 7, 2008, Jane Doe No. 1 filed a petition alleging
that she was a victim of federal crimes committed by
Esptein involving sex trafficking of children by fraud
and enticing a minor to commit prostitution and that
the United States had wrongfully excluded her from plea
negotiations and violated the Crime Victims' Rights Act.
18 U.S.C. § 3771. She alleged that the United States
violated her right to confer with federal\prosecutors, her
right to be treated with fairness, henright toreceive timely
notice of relevant court proceedings, and her right to
receive information aboutrestitution. The United States
answered that it used its “best efforts” to comply with
the rights afforded fo victims under the Act, but that
the Act did not apply to,pre-indictment negotiations with
potential federal defendants. After Jane Doe No. 2 joined
the initialspetition, the district court found that both
women“qualified as “crime victims” under the Act. 18
U.S:Cy§ 377L(c). Among other relief, the victims sought
réscissionjof the non-prosecution agreement.

The victims' petition remained dormant for years while
they pursued a federal civil suit against Epstein and
reached a settlement agreement with him. As a basis for
relief against Epstein in the civil suit, the victims relied
on Epstein's waiver of his right to contest liability in
the non-prosecution agreement. Over Epstein's objection,
the district court in that civil suit ordered the United
States to produce the documents given to Epstein's
attorneys during his plea negotiations. The victims
received correspondence written by the *1003 United
States, but they never received any correspondence written
by Epstein's attorneys during the plea negotiations with
the United States.

In 2011, the victims renewed the prosecution of their
petition against the United States. The victims moved
to use correspondence between the United States and
Esptein's attorneys during the plea negotiations to prove
violations of their rights under the Act. And the victims
later moved the district court to compel the United
States to produce all requested discovery about the plea
negotiations.

Epstein and his criminal defense attorneys, Roy Black
and Martin Weinberg, moved to intervene for the limited

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4
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purpose of challenging the disclosure and use of the
correspondence they wrote during plea negotiations. After
the district court granted their permissive intervention,
Fed.R.Civ.P. 24(b), the intervenors moved for protective
orders. The intervenors argued that the work-product
privilege protects their correspondence; that Federal Rule
of Evidence 410 and Federal Rule of Criminal Procedure
11 create a privilege for plea negotiations; and that
their correspondence contained confidential grand jury
material. They also urged the district court to recognize a
common-law privilege for plea negotiations. The United
States responded that the court should consider the
correspondence privileged, but that it would disclose the
correspondence if the court ordered it to do so.

Epstein later filed two other motions to intervene in a
limited capacity one to challenge the disclosure of grand
jury materials and another to challenge any remedy that
would violate constitutional and contractual rights under
the non-prosecution agreement. The attorney-intervenors
did not join either of these motions. The district court has
not yet ruled on Epstein's motion to intervene to prevent
disclosure of grand jury materials, but the district court
has “allowed [him] to intervene with regard to any remedy
issue concerning the non-prosecution agreement.”

The district court then issued two discovery<orders,
both of which the intervenors challenge in this appeal.
In the first, the district court denied thé ‘intervenors'
motions for protective orders and granted thervictims
the right to proffer the correspondenge between the
United States and Epstein's attorneys, but the district
court reserved “ruling on the relevanceror admissibility”
of any of the correspondeénce toy prove violations of
the Act. In the secofid,“the district court required
the United States /o file answers to all outstanding
requests for admissions and to produce documents in
response to the requests for production by the victims,
including “any, documentary material exchanged by
or between the’federal government and persons or
entities outside the federal government (including without
limitation all correspondence generated by or between
the federal government and Epstein's attorneys).” After
the intervenors filed this interlocutory appeal, the victims
moved to dismiss the appeal for lack of jurisdiction. This
Court later entered a stay of the second order, which
required the United States to disclose the correspondence
to the victims.

II. STANDARDS OF REVIEW

(L] I P2 I &) B
issues in this appeal. We review de nove whether we
have jurisdiction to decide this interlocutory appeal before
addressing the merits. United States v. Cartwright, 413
F.3d 1295, 1299 (11th Cir.2005). We also review de
novo the interpretation of the Federal Rules of Evidence.
See United States v. Campa, 459 F.3d 1121, 1174 (11th
Cir.2006); Pickett v. Iowa Beef Processots, 209 F.3d 1276,
1279 (11th Cir.2000). And the issue.0fwhether *1004 to
recognize a privilege under FederaliRule of Evidence 501
is a mixed question of law and factithat we review de novo.
Adkins v. Christie, 488 F.3d 1324, 1327 (11th Cir.2007).
But we review for clearerror factual findings made by
a district court. Morrissette Brown v. Mobile Infirmary
Med. Ctr., 506 F.3d 13171319 (11th Cir.2007).

III. DISCUSSION

‘We divide our discussion in two parts. First, we explain
that'we have jurisdiction over this interlocutory appeal
by limited intervenors who, as claimants of a privilege,
challenge a disclosure order directed at the United States,
a disinterested party. Second, we explain that the plea
negotiations are not privileged from disclosure.

A. We Have Jurisdiction To
Decide This Interlocutory Appeal.

[5]1 The victims argue that we should dismiss this appeal
for lack of jurisdiction for two reasons. First, they argue
that the Perlman doctrine, which permits a claimant of a
privilege to appeal a non-final judgment, applies only to
grand jury subpoenas. Perlman v. United States, 247 U.S.
7, 38 S.Ct. 417, 62 L.Ed. 950 (1918). Second, they argue
that a decision of the Supreme Court, Mohawk Industries,
Inc. v. Carpenter, 558 U.S. 100, 130 S.Ct. 599, 175 L.Ed.2d
458 (2009), forecloses an interlocutory appeal of a denial
of a claim of privilege.

[6] 171 The courts of appeals “have jurisdiction of
appeals from all final decisions of the district courts of
the United States, ... except where a direct review may be
had in the Supreme Court.” 28 U.S.C. § 1291. A “final
decision” is one “by which a district court disassociates

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 5
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itself from the case,” Mohawk, 558 U.S. at 106, 130 S.Ct.
at 604 05 (alteration omitted) (quoting Swint v. Chambers
Cnty. Comm'n, 514 U.S. 35, 42, 115 S.Ct. 1203, 1208,
131 L.Ed.2d 60 (1995)), and “ends the litigation on the
merits and leaves nothing more for the court to do but
execute the judgment,” Carpenter v. Mohawk Indus., Inc.,
541 F.3d 1048, 1052 (11th Cir.2008) (quoting McMahon
v. Presidential Airways, Inc., 502 F.3d 1331, 1338 (11th
Cir.2007)), aff'd, 558 U.S. 100, 130 S.Ct. 599, 175 L.Ed.2d
458 (2009). Discovery orders are ordinarily not final
orders that are immediately appealable. Id. Five notable
exceptions to this rule exist: the Perlman doctrine; the
collateral-order doctrine, Cohen v. Beneficial Indus. Loan
Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949);
a certification provided by statute, 28 U.S.C. § 1292(b);
a petition for a writ of mandamus; or an appeal of a
contempt citation.

[81 [91 The Perlman doctrine allows an intervenor to
file an interlocutory appeal of an order denying 2 motion
to quash a grand jury subpoena. See, e.g., In re Grand
Jury Proceedings, 832 F.2d 554, 556 58 (11th Cir.1987).
“This exception, derived from Perlman v. United States,
... permits an order denying a motion to quash to be
‘considered final as to the injured third party who i§
otherwise powerless to prevent the revelation.” ” Id."at
558 (quoting In re Grand Jury Proceedings (Fine), 641
F.2d 199, 202 (5th Cir. Unit A 1981)). Under Periman, “a
discovery order directed at a disinterested, third party is
treated as an immediately appealable final order)because
the third party presumably lacks a sufficient stake in the
proceeding to risk contempt by, refusing compliance.”
Church of Scientology of Cal. v. United States, 506 U.S.
9, 18 n.11, 113 S.Ct. 4474452 n.\l1, 121 L.Ed.2d 313
(1992); see also In re Air €rash at Belle Harbor, N.Y.
on Nov. 12, 2001, 490 F:3d 99,7106 (2d Cir.2007) (“[T]he
Perlman exception'is relevant only to appeals brought
*1005 by the holder of a privilege where the disputed
subpoena is directed at someone else.”). We have exercised
jurisdiction under the Perlman doctrine when the party
ordered to disclose the information “has no direct and
personal interest in the suppression of the information”
and would be reluctant to risk a contempt citation, such
that “the order is definitely final as to the [claimant of
the privilege].” Fine, 641 F.2d at 201 02. We have not
invoked the Perlman doctrine to exercise jurisdiction over
an interlocutory appeal outside the context of a grand jury
proceeding. See, e.g., In re Fed. Grand Jury Proceedings
(Cohen), 975 F.2d 1488, 1491 92 (11th Cir.1992); In

re Grand Jury Proceedings, 832 F.2d at 558; Fine, 641
F.2d at 201 02. But we have exercised jurisdiction over
interlocutory appeals by claimants of a privilege in
some civil proceedings. See Castle v. Sangamo Weston,
Inc., 744 F.2d 1464, 1465 66 (11th Cir.1984) (exercising
jurisdiction because the appellant “claims a privilege of
non-disclosure relating to materials that another party has
been directed to produce™); Int'l Horizons, Inc. v. Comm.
of Unsecured Creditors (In re Int'l Horizons, Inc.), 689
F.2d 996, 1001 02 (11th Cir.1982) (holding that an order
compelling production of allegedly privileged material is
immediately appealable because “the privilege-holder has
no power to compel the custodiamwef the material to risk
a contempt citation for his refusal’'to comply” (internal
quotation marks omitted)); Overbyw. U.S. Fid. & Guar.
Co., 224 F.2d 158, 1622& 1. 5 (5th Cir.1955) (exercising
interlocutory jurisdiction and citing Perlman in a civil
action to recover damagesfor breach of a bond against a
surety company where “denial of the privilege could [not]
be reviewed omappeal either from the final judgment or
from a.centempt order™).

The wictims argue that we should not extend Periman
beyond an intervenor's appeal of a grand jury subpoena,
but we decline to draw an arbitrary line. The victims'
argument has an ipse dixit quality that is, because our
Court has never before applied the Perlman doctrine
outside of the grand jury context, we should not do
so now. But we must ask instead whether applying the
doctrine here makes sense.

The logic of the Perlman doctrine applies with equal force
in this appeal. Like a claimant objecting to a grand jury
subpoena cannot challenge an indictment to remedy the
disclosure of his privileged information, the intervenors
cannot challenge a final judgment in this proceeding to
remedy the disclosure of their plea negotiations. And the
victims' petition, like a grand jury proceeding, is ancillary
to a criminal investigation. The rights and remedies
provided by the Act arise in a criminal prosecution and
affect how the United States prosecutes that action. See
18 U.S.C. §3771(a), (d).

The victims argue that Epstein has made himself
an ordinary litigant through his intervention, but we
disagree. The district court has allowed Epstein's attorneys
to intervene only to contest the disclosure of their
correspondence, and the district court has granted Epstein
limited intervention to challenge only the disclosure
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of his attorneys' correspondence and any remedy that
involves the non-prosecution agreement. Epstein's only
opportunity to challenge the disclosure order is now
because there will not be an adverse judgment against him
or his attorneys. The district court instead will enter any
judgment against either the victims or the United States.
And, even if the victims succeed in their petition to rescind
the non-prosecution agreement, Epstein can challenge
only that remedy, not the judgment against the United
States. The victims intend to use the correspondence
*1006 from Epstein's attorneys to prove that the United
States violated the Act, which is an issue separate from the
kind of relief necessary to remedy that violation. And it
is all the more likely that the district court would fashion
a remedy that does not involve the non-prosecution
agreement, if the district court were to conclude that
rescission is unavailable, which might then bar an appeal
by Epstein of that remedy.

The intervenors claim a privilege, and only claimants of
a privilege may appeal under the Perlman doctrine. In re
Grand Jury Proceedings, 832 F.2d at 558 59. Contrary
to the victims' argument, jurisdiction under the Perlman
doctrine does not rise or fall with the merits of an
appellant's underlying claim for relief. See, e.g., id. at 558
60 (permitting an interlocutory appeal based on Perlman,
but holding that “we find that the privilege asserted by
appellants is without a basis in Florida law” andithat
appellants “have no privilege of nondisclosureundenstate
law™); Ross v. City of Memphis, 423 F{3d 596, 599 (6th
Cir.2005) (“[Perlman] jurisdiction does not depend on the
validity of the appellant's underlying claims for relief.”);
see also, e.g., Perlman, 247 U.S. at 13715, 38 S.Ct. at 420
(reviewing Perlman's claim”on intetlocutory appeal, but
finding no violation of the Fifth Amendment in later use
by the United States of‘exhibits made public in previous
litigation). The intervenors claim a privilege based on
Rule 410, the work-product privilege, and the Sixth
Amendment right to effective assistance of counsel as
well as a new common-law privilege for plea negotiations.
These claims of privilege, however tenuous, are sufficient
to establish jurisdiction under Perlman.

Absent an interlocutory appeal, the intervenors would
be left with no recourse to appeal the disclosure order.
The intervenors cannot defy the disclosure order and
risk a contempt citation because the order is directed
at the United States, which has expressed an intent to
comply with the order. The United States is a disinterested

party because it does not purport to hold the privilege
claimed by the intervenors. Even if the United States
earlier shared the common goal of resolving the criminal
investigation quickly and without a federal indictment,
any interest of the United States in asserting a privilege for
plea negotiations dissipated when Epstein disclosed the
correspondence written by the United States to the victims
in the civil suit.

The intervenors are also likely unable to pursue their
claims through the remaining “established mechanisms
for [immediate] appellate review.” See Mohawk, 558 U.S.
at 112, 130 S.Ct. at 608. Becauseaserime victim's petition
under the Act arises in a criminal action, the text of
section 1292(b), which applies teya “civil action,” renders
a certification of this appeal unavailable. See also In re
Grand Jury Proceedings, 832 F.2d at 557 (holding that
grand jury proceedingsiare/not civil actions for purposes
of section 1292(b))aAnd if the intervenors were to seek a
writ of mandamus, it is unlikely that the disclosure order
would .amount, to a “judicial usurpation of power or a
clear abuse‘ofdiscretion” or “otherwise work[ ] a manifest
injustice.”»Mohawk, 558 U.S. at 111, 130 S.Ct. at 607
(internal quotation marks omitted).

[10] The victims argue that, even if the logic of the
Perlman doctrine applies here, the decision of the Supreme
Court in Mohawk forecloses this interlocutory appeal, but
they misconstrue both the decision in Mohawk and the
Perlman doctrine. Mohawk considered whether the Court
had jurisdiction under the collateral-order doctrine, which
provides an exception to the general bar of interlocutory
appeals if an order “(1) conclusively determines the
disputed question; (2) resolves an important *1007 issue
completely separate from the merits of the action; and
(3) is effectively unreviewable on appeal from a final
judgment.” Id. at 105, 130 S.Ct. at 604. In Mohawk, the
Supreme Court foreclosed an interlocutory appeal of an
order requiring the disclosure of materials protected by
the attorney-client privilege because the claimant was a
party who could appeal a final judgment. Id at 114,
130 S.Ct. at 609. The Supreme Court explained that an
appeal from a final judgment suffices “to protect the
rights of litigants and ensure the vitality of the attorney-
client privilege” because “[a]ppellate courts can remedy
the improper disclosure of privileged material in the same
way they remedy a host of other erroneous evidentiary
rulings: by vacating an adverse judgment and remanding
for a new trial in which the protected material and its fruits

WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 7



Doe No. 1 v. U.S,, 749 F.3d 999 (2014)

24 Fa.L. Weeky Fed. C 1270

are excluded from evidence.” Id. at 109, 130 S.Ct. at 606

07. The Court found unpersuasive that these disclosures
may “have implications beyond the case at hand” and
ruled that, although imperfect, postjudgment review is
sufficient. Id. at 108 12, 130 S.Ct. at 606 09. The Court
also explained that three traditional routes of immediate
review could still afford the claimant of the privilege
adequate relief in a civil action: the claimant could ask
the district court to certify the appeal of “a controlling
question of law,” the resolution of which “may materially
advance the ultimate termination of the litigation”; the
claimant could petition the court of appeals for a writ
of mandamus; or the claimant could defy a disclosure
order and appeal a sanction for contempt. Id. at 110 11,
130 S.Ct. at 607 08 (internal quotation marks omitted).
The Supreme Court in Mohawk never cited Perlman
nor discussed appeals by claimants of a privilege who
are limited intervenors in a proceeding ancillary to a
criminal investigation and seek to prevent the disclosure
of information held by a disinterested party. See In re
Grand Jury, 705 F.3d 133, 146 (3d Cir.2012) (“[T]he
Mohawk Court ... did not discuss, mention, or even
cite Perlman....”). Understandably so claimants of a
privilege under the Perlman doctrine remain “powerless
to avert the mischief of [a discovery] order,” Perlman, 247
U.S. at 12 13, 38 S.Ct. at 419, because the materials'in
question are held by a disinterested party who 8 likely
“to forgo suffering a contempt citation and appealing in
favor of disclosure,” United States v. Krane, 625/F.3d 568,
573 (9th Cir.2010). As the Seventh Circuit explained about
the scope of the Periman doctrine after ‘Mohawk, “[o]nly
when the person who asserts a privilege is a nonlitigant
will an appeal from a final decision'bg'inadequate.” Wilson
v. O'Brien, 621 F.3d 641, 643 (7th\Cir.2010); see also In
re Grand Jury, 705 F.3d at'145 46 & n.11 (rejecting that
Mohawk narrowed /Perlman *at least in the grand jury
context™); Holt Orsted v. \City of Dickson, 641 F.3d 230,
239 (6th Cir.2011)\(recognizing that Perlman jurisdiction
remains when ‘a nonparty asserts a privilege); Krane, 625
F.3d at 572 (ruling that “Perlman and Mohawk are not
in tension” when the claimant of a privilege is not a
party). But see United States v. Copar Pumice Co., Inc.,
714 F.3d 1197, 1207 09 (10th Cir.2013) (holding that
jurisdiction under the Perlman doctrine is limited to only
the grand jury context, but declining jurisdiction because
the privilege holder was also a party to the litigation).
And, as we explained above, the intervenors cannot appeal
a final judgment against the United States, which leaves

them without an avenue to appeal the denial of their
claims of privilege.

B. The Intervenors' Correspondence Is Not Privileged.

[11] The intervenors argue that the district court
erred when it ordered the *1008 disclosure of the
plea negotiations because three privileges protect the
correspondence: a privilege under Federal Rule of
Evidence 410, the work-product privilege of attorneys,
and a common-law privilege for.plea\ negotiations in
criminal proceedings. We disagre€.\INo privilege prevents
the disclosure of the plea negotiatigns.

1. Federal Rule of Evidence 410 Provides
No Privilege for Plea Negotiations.

Federal Rule of Evidence 410 does not protect against
the discoverability of plea negotiations and, even if it
did;-Epstein'clearly falls outside its protection because
he, entered a guilty plea and the victims intend to use
the correspondence against the United States, not against
Epstein. Rule 410 “create[s], in effect, a privilege of
the defendant,” United States v. Mezzanatto, 513 U.S.
196, 205, 115 S.Ct. 797, 803, 130 L.Ed.2d 697 (1995)
(internal quotation marks and alteration omitted), but not
a privilege of non-disclosure as the intervenors assert. The
text of Rule 410 unambiguously states that the evidence “is
not admissible against the defendant who made the plea or
participated in the plea discussions” if the “guilty plea ...
was later withdrawn” or “did not result in a guilty plea.”
Fed.R.Evid. 410(a). Rule 410 governs the admissibility
of plea negotiations, not the discoverability of them.
Moreover, Epstein cannot invoke Rule 410 because he
pleaded guilty to state charges based on the same conduct
and has not withdrawn those pleas. See, e.g., United States
v. Holmes, 794 F.2d 345, 349 (8th Cir.1986) (admitting
guilty plea from state court in federal proceeding). The
victims intend to admit the correspondence to prove
violations of the Act allegedly committed by the United
States, not “against” Epstein. And even if rescission of the
non-prosecution agreement abuts Epstein's interests, the
purpose of the admission does not change. Rule 410 does
not bar disclosure of the correspondence written by the
attorney-intervenors.
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2. The Intervenors Waived Any Work-Product Privilege.

a2y n[3
correspondence falls under the work-product privilege,
but the finding of the district court that the intervenors
waived any privilege when they voluntarily sent the
correspondence to the United States during the plea
negotiations is not clearly erroneous. Disclosure of work-
product materials to an adversary waives the work-
product privilege. See, e.g., In re Chrysler Motors Corp.
Overnight Evaluation Program Litig., 860 F.2d 844, 846
(8th Cir.1988); In re Doe, 662 F.2d 1073, 1081 82 (4th
Cir.1981). Even if it shared the common goal of reaching
a quick settlement, the United States was undoubtedly
adverse to Epstein during its investigation of him for
federal offenses, and the intervenors' disclosure of their
work product waived any claim of privilege.

As a last-ditch effort, the intervenors contend that “[i]f
more is needed in addition to the plain language of
Rule 410 to preclude disclosure of the correspondence to
plaintiffs, it can be found in the conjunction of Rule 410,
the work-product privilege, and the Sixth Amendment
right to the effective assistance of counsel in the plea
bargaining process,” but this novel argument fails_too.
As explained above, Rule 410 does not create a privilege
and the intervenors waived any work-product privilege.
The intervenors concede too that the right t0 counsel
under the Sixth Amendment had not yet attached when
the correspondence was exchanged. SeedLumiley v. City
of Dade City, Fla., 327 F.3d 1186, 1195 (11th Cir.2003)
(“[TThe Sixth Amendment right to ¢eunsel ordinarily does
not arise until there is & formal »*1009 commitment
by the government to“prosecute,” such as a “formal
charge, preliminary/hearing, indictment, information, or
arraignment.”). <[he), “conjunctive” power of three false
claims of privilege\does not rescue the correspondence
from disclosure:

3. We Decline To Recognize a Common-
Law Privilege for Plea Negotiations.

[14] [15]
common-law privilege for plea negotiations, Fed.R.Evid.
501, but we decline to do so. The intervenors have not
established a “compelling justification” to prevent the
discovery of plea negotiations in criminal proceedings. In

The intervenors next contend that the

The intervenors also invite us to recognize a

re Int'l Horizons, 689 F.2d at 1004. Although Congress
empowered the federal courts through Rule 501 to
“continue the evolutionary development of testimonial
privileges,” Trammel v. United States, 445 U.S. 40,47, 100
S.Ct. 906, 910, 63 L.Ed.2d 186 (1980), we disfavor newly
minted privileges, which “contravene the fundamental
principle that the public has a right to every man's
evidence,” Adkins v. Christie, 488 F.3d 1324, 1328 (11th
Cir.2007) (quoting Univ. of Pa. v. EEOC, 493 U.S.
182, 189, 110 S.Ct. 577, 582, 107 L.Ed.2d 571 (1990)).
“Accordingly, there is a presumption against privileges
which may only be overcome when it would achieve
a ‘public good transcending the-mormally  predominant
principle of utilizing all rationalymeans for ascertaining
truth.” ” Id. (quoting Tramimel,"44570.8. at 50, 100 S.Ct.
at 912).

The Supreme Court has,identified several considerations
relevant to swhether a court should recognize an
evidentiary.privilege the needs of the public, whether the
privilegéis rooted in the imperative for confidence and
trust, the evidentiary benefit of the denial of the privilege,
and any censensus among the states, Jaffee v. Redmond,
S18U.S. 1, 10 15, 116 S.Ct. 1923, 1928 31, 135 L.Ed.2d
337 (1996) but none of these considerations weighs in
favor of recognizing a new privilege to prevent discovery
of the plea negotiations. Although plea negotiations are
vital to the functioning of the criminal justice system,
a prosecutor and target of a criminal investigation do
not enjoy a relationship of confidence and trust when
they negotiate. Their adversarial relationship, unlike the
confidential relationship of a doctor and patient or
attorney and client, warrants no privilege beyond the
terms of Rule 410. See Jaffee, 518 U.S. at 10, 116 S.Ct. at
1928. But the victims would enjoy an evidentiary benefit
from the disclosure of plea negotiations to prove whether
the United States violated their rights under the Act.
As for any consensus among the states, the majority of
the state statutes the intervenors cite adopted Rule 410
verbatim. Compare, e.g., Fla. Stat. § 90.410 (“Evidence
of a plea of guilty, later withdrawn; a plea of nolo
contendere; or an offer to plead guilty or nolo contendere
to the crime charged or any other crime is inadmissible in
any civil or criminal proceeding.”), with Fed.R.Evid. 410.

Even if we were to accept the intervenors' argument that
plea negotiations are de facto confidential in criminal
practice, that custom alone would not protect them
from discovery because Rule 410 militates against the
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establishment of a new privilege. The Supreme Court
has cautioned federal courts to be “especially reluctant
to recognize a privilege in an area where it appears
that Congress has considered the relevant competing
concerns but has not provided the privilege itself.” Univ.
of Pa., 493 U.S. at 189, 110 S.Ct. at 582. Congress
weighed the evidentiary concerns related to criminal
plea negotiations when it enacted Rule 410, which
enables a defendant to negotiate without fear that the
prosecutor will use his statements against him. Rule
410 contemplates that *1010 plea negotiations should
ordinarily be inadmissible against a defendant, but not
always. The rule does not bar the admission of plea
negotiations, for example, when the defendant pleads
guilty, in a proceeding for perjury, or when the defendant
introduces the statements so long as they are not self-
serving hearsay. If we were to recognize a privilege for plea
negotiations, we would upset the balance that Congress

struck when it adopted Rule 410. See In re MSTG, Inc.,
675 F.3d 1337, 1344 (Fed.Cir.2012) (rejecting a privilege
for settlement negotiations because Congress, by enacting
Rule 408, “did not take the additional step of protecting
settlement negotiations from discovery.”). We will not go
further than Congress stated was necessary to promote the
public good in criminal plea negotiations.

IV. CONCLUSION

We AFFIRM the disclosure order and LIFT the stay of
the order compelling the United States to disclose the
correspondence.

All Citations

749 F.3d 999, 24°Fla. L. Weekly Fed. C 1270

Footnotes
* Honorable Charlene Edwards Honeywell, United States DistrictyJudge for the Middle District of Florida, sitting by
designation.
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STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

Appellees Jane Doe No. 1 and Jane Doe No. 2 (hereinafter “the victims”)
have a pending motion to dismiss for lack of subject matter jurisdiction. For the
reasons articulated in that motion, the Court lacks jurisdiction over this appeal.

STATEMENT OF THE CASE AND STATEMENT OF FACTS

In the district court, the victims have alleged the following facts, which the
district court properly assumed to be true in ruling on the “pre-trial discovery
motion of appellants Roy Black, Martin Weinberg, andJeffrey Epstein (hereinafter
collectively referred to as “Epstein”) to 4preévent disclosure of certain
correspondence.’

The Epstein Investigation and the Non-Prosecution Agreement

In 2006, the Federal Bureau“ef Investigation opened an investigation into

allegations that Epstein (had jbeen sexually abusing underage girls over the

proceeding five years:»The United States Attorney's Office for the Southern

District of Flerida accepted the case for prosecution, and in June, 2007 and
August, 2007, the FBI issued victim notification letters to the appellees, Jane Doe
No. 1 andyJane Doe No.2.

Extensive plea discussions then ensued between the U.S. Attorney’s Office

' All of the following facts are taken from the District Court’s recent decision,
denying the Government’s Motion to Dismiss, District Court Docket Entry (DE)
189, the Victims’ Motion for Summary Judgment (DE 48), an affidavit supporting
discovery (DE 225-1), and related orders.
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and Epstein, a politically-connected billionaire represented by a battery of high-
powered attorneys. On September 24, 2007, the U.S. Attorney’s Office entered
into a non-prosecution agreement (“NPA”) with Epstein, in which it agreed not
to file any federal charges against Epstein in exchange for Epstein pleading
guilty to two minor state offenses. > The Office entered into the NPA without
first conferring with victims, and without alerting them to the _eXistence of the
agreement, either before or promptly after the fact — fact§ that-the Government
apparently concedes.

The U.S. Attorney’s Office then kept thewvictims in the dark about the
agreement for roughly nine months, inaking no mention of the NPA in
intervening correspondence and verbal communications between the victims, the
FBI, and the local United States Attorney’s Office. See DE 48 at 7-20. The post-
agreement deception includes January 10, 2008, letters from the U.S. Attorney’s
Office to both Jane DoeyNo. 1 and Jane Doe No. 2 advising that the case “is
currently under ihyestigation” and that “it can be a lengthy process and we
request yourscontinued patience while we conduct a thorough investigation.” Id.
at 16. This letter (other letters like it up through at least May 2008) did not inform
the victims that Epstein had months earlier already entered into a non-prosecution

agreement regarding the crimes committed against them, a fact that Epstein

> The charges were solicitation of prostitution and procurement of minors to

engage in prostitution, in violation of Fla. Stat. §§796.07 and 796.03.
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concedes. See Appellant’s (Appt’s) Br. at 2 (“In September, 2007, . . . Jeffrey
Epstein entered into a non-prosecution agreement with the Government.”). In
addition, the U.S. Attorney’s Office sent a letter to the victims’ counsel in June,
2008, asking them to submit a letter expressing on why federal charges should be
filed against Epstein — without disclosing that the U.S. Attorney’s Office had
already entered into the NPA blocking the filing of such charges.

This post-agreement deception was done specifically“at’the behest of
Epstein. The victims have specifically alleged that the'U.S. Attorney’s Office —
pushed by Epstein — wanted the non-prosecution agreement kept from public
view because of the intense public criticism that would have resulted from
allowing a politically-connected billionaire’ who had sexually abused more than
30 minor girls to escape from federal prosecution with only a county court jail
sentence. DE 48 at 11. The victims have also alleged that the Office wanted the
agreement concealed at'this time because of the possibility that the victims could
have objected' tonthe agreement in court and perhaps convinced the judge
reviewing.the.agreement not to accept it. /d. It is undisputed that extensive
negotiations took place between Epstein and prosecutors regarding crime victim
notifications — negotiations that lead to the Government not providing
notifications to Jane Doe No. 1 and Jane Doe No. 2. Id. at 13-14; see also DE

225-1 at 50. The Government has further admitted that its negotiations with
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defense counsel regarding victim notifications was not standard practice. DE
225-1 at 50.

Ultimately, on June 27, 2008, the Assistant United States Attorney
assigned to the Epstein case contacted victims’ counsel to advise that Epstein
was scheduled to plead guilty to certain state court charges on June 30, 2008,
again without mentioning that the anticipated plea in the state court*was the result
of the pre-existing agreement with the federal authorities. /[DE 48-at 19-20.

On June 30, 2008, Epstein pled guilty to the state law charges. Jane Doe
No. 1 and Jane Doe No. 2 did not attend that preceeding because they did not
know about the existence of the NPA; nondid they know that this guilty plea
would block the filing of federal charges for Epstein’s crimes against them. /d.
at 19.

On July 3, 2008, wvictimms’ counsel sent a letter to the U.S. Attorney’s
Office advising that \Jane Doe No. 1 wished to see federal charges brought
against Epstein. ‘Of course, when counsel drafted that letter, he did not know
that Epsteinthad entered into a non-prosecution agreement barring such charges
ten months earlier. Id. at 20.

Procedural History Surrounding the Victims’ CVRA Petition
The victims’ counsel began to hear rumors that Epstein was working out

some sort of an arrangement with the U.S. Attorney’s Office, an arrangement that
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was not be disclosed to the victims. Accordingly, on July 7, 2008, Jane Doe No.
1 filed an “emergency” petition under the Crime Victims’ Rights Act, 18
U.S.C. § 3771, contending that Epstein was currently involved in plea
negotiations with the U.S. Attorney’s Office which “may likely result in a
disposition of the charges in the next several days.” CVRA Petition, DE 1lat 3.
Arguing that they had been wrongfully excluded from those.diseussions, Jane
Doe No. 1 asserted a violation of her CVRA rights to confer with federal
prosecutors; to be treated with fairness; to receive timély notice of relevant court
proceedings and to receive information about herright to restitution. Id. (citing
18 U.S.C. § 3771(a)).

On July 9, 2008, the government filed its response, disclaiming application
of the CVRA to pre-indictment jnegotiations with prospective defendants.
Alternatively, the government contended it did use its “best efforts” to comply
with the CVRA’s.requifements in its dealings with Jane Doe No. 1. DE 13.

On July ™1, 2008, the District Court held a hearing on the initial petition. DE
15. -Dusing the course of that hearing, the Court allowed Jane Doe No. 2 to be
added as an additional victim. The Government acknowledged that both Jane
Doe No. 1 and Jane Doe No. 2 met the CVRA’s definition of “crime
victims.”

During that hearing, for the first time victims’ counsel began to learn that
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the Government and Epstein had concluded a NPA months earlier. See DE 15
at 24. The District Court then inquired, in view of the fact that the agreement
was at least nine months old, whether the proceedings could still be regarded as
an emergency. Having just learned that the NPA was executed months earlier,
victim’s counsel agreed that he could see no reason why the matter needed to be
handled on an emergency basis. DE 15 at 25.

The District Court indicated that the case would require¢ some factual
development, and the Government and victims’ coumsel agreed to reach a
stipulated set of facts. Later, on August 21, 2008, the District Court provided a
copy of the NPA to the victims. DE 26.

Over the following months, “the, victims attempted (unsuccessfully) to
negotiate an agreed statement of,facts with the Government about how the NPA
was negotiated without proyiding them an opportunity to confer regarding it. They
also pursued collateral™eivil claims against Epstein, during which they also
learned facts relevant to their CVRA suit. For example, Epstein produced to the
victims’ ‘counsel significant parts of the correspondence concerning the NPA. The
victims ultimately successfully settled their civil cases with Epstein.

The victims, however, were unsuccessful in reaching any agreement with the
Government regarding the CVRA case. Because the Government refused to reach

any stipulated set of facts, on March 21, 2011, the victims filed a Motion for
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Finding of Violations of the CVRA and a supporting statement of facts. DE 48.

They also filed a motion to use the correspondence that they had previously

received from Epstein in the civil case in their CVRA case. DE 51.
Procedural History Regarding Releasing the Correspondence

On April 7, 2011, two of Epstein’s numerous criminal defense attorneys —
appellants Roy Black and Martin Weinberg — filed a motion for limited
intervention in the case, arguing that their right to /confidentiality in the
correspondence would be violated if the victims* were allowed to use the
correspondence. DE 56. Jeffrey Epstein alsoylater’” filed his own motion to
intervene to object to release of the correspondence. DE 93. Later, Epstein and his
attorneys filed a motion for protective order, asking the Court to bar release of the
correspondence. DE 160. At no point, however, did Epstein or his attorneys
provide any affidavits or other factual information establishing that the
correspondence was confidential. Nor did they provide a privilege log or other
description of the materials in question.

While'these intervention motions were pending, on September 26, 2011, the
District Court entered its order partially granting the victims’ motion for a
finding of violations of the CVRA, recognizing that the CVRA can apply before
formal charges are filed against an accused. DE 99. The Court, however, denied

the victims’ motion to have their facts accepted, instead deferring ruling on the
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merits of the victims’ claims pending development of a full factual record. The
Court also authorized the victims to conduct limited discovery. DE 99 at 11.
The victims quickly requested discovery from the Government, including
correspondence between the Government and Epstein’s attorneys regarding the
non-prosecution agreement.

On November 8, 2011, the day on which the Government was due to
produce discovery, it instead moved to dismiss the entire/CVRA-proceeding for
alleged lack of subject matter jurisdiction (DE 119), and'successfully sought a stay
of discovery (DE 121, 123). The victims filed aresponse. DE 127.

On March 29, 2012, the district court/turned to the motions to intervene,
granting both Epstein’s motion to intervene (DE 159) and his attorneys’ motion to
intervene (DE 158). The Court, emphasized, however, that the question of the
merits of the intervenors’ objections remained to be determined.

After additional _preceedings, on June 18, 2013, the district court denied
Epstein’s efforts to, bar release of the plea bargain correspondence. DE 188. The
District Court-began by noting that the same arguments that Epstein was raising
had previously been rejected in one of the victims’ parallel federal civil lawsuits,
and it saw “no reason to revisit that ruling here.” Id. at 3-4. The District Court then
rejected Epstein’s argument that the correspondence was protected under Fed. R.

Evid. 410, because that Rule by its own terms does not apply in situations where a
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defendant later pleads guilty. The District Court next rejected Epstein’s argument
that it should invent a new “plea negotiations” privilege that would apply to the
correspondence, explaining that “Congress has already addressed the competing
policy interests raised by plea discussion evidence with the passage of the plea-
statement rules found at Fed. R. Crim. P. 11(f) and Fed. R. Evid,(410, which
generally prohibits admission at trial of a defendant’s statements.made during plea
discussions, without carving out any special privilege relating to-plea discussion
materials. Considering the Congressional forbearanceéyon this issue — and the
presumptively public nature of plea agreements/in) this District —, this court
declines the intervenors’ invitation to expand Rule 410 by crafting a federal
common law privilege for plea discussions.” 'DE 188 at 7-8.

The next day, the District Court entered a detailed written opinion denying
the Government’s motioniito dismiss. DE 189. After carefully reviewing the
CVRA’s remedial proyvisions, the Court explained that “the CVRA is properly
interpreted to_autherize the rescission or ‘re-opening’ of a prosecutorial agreement
— including asnen-prosecution agreement — reached in violation of the prosecutor’s
conferral obligations under the statute.” DE 189 at 7. In light of this conclusion,
the District Court explained that it was then “obligated to decide whether, as crime
victims, petitioners have asserted valid reasons why the court should vacate or re-

open the non-prosecution agreement reached between Epstein and the [U.S.
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Attorney’s Office]. Whether the evidentiary proofs will entitle them to that relief
is a question properly reserved for determination upon a fully developed
evidentiary record.” DE 189 at 11-12. The Court then ordered the Government to
begin to produce the requested discovery. DE 190.

On June 27, 2013, Epstein and his attorneys filed a notice of appeal from the
District Court’s denial of efforts of block release of the“plea bargain
correspondence. DE’s 194-96. Epstein also filed for a stay pending appeal (DE
193), and the victims filed a response in opposition (DE, 198). The district court
denied the motion to stay, explaining:

In this case, intervenors have neither demonstrated a probable
likelihood of success on the merits on dppeal, see e.g. In re MSTG,
Inc., 675 F.3d 1337 (7th Cir. 2012) (rejecting request for recognition
of new privilege for settlement discussions; finding need for
confidence and trust alone “insufficient reason to create a new
privilege, and noting-that, Congress, in enacting Fed. R. Civ. Evid.
408, governing admissibility of statements made during “compromise
negotiations, ” _did not take additional step of protecting settlement
negotiations fromy~ discovery); In re Qwest Communications
International, Ine., 450 F.3d 1179 (10th Cir. 2006) (noting circuit
courts’_near, unanimous rejection of selective waiver concept as
applied to, attorney-client and work-product privileges), nor that the
balance.of equities weighs heavily in favor of granting a stay.

DE 206 at2-3. E

STANDARD OF REVIEW

1. The victims first present the issue that Epstein has failed to develop a

factual record to support his claim that the correspondence in question is

10
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confidential. This issue is a purely factual one, which this Court would review by
giving due deference issue to the District Court in managing discovery matters.
World Holdings, LLC v. Federal Republic of Germany, 701 F.3d 641, 649 (11th
Cir. 2012).

2. The District Court rejected Epstein’s claim that correspondence by his
attorneys was protected from discovery by Rule 410 for two reasonsifirst, because
it was not general discussions of leniency and statements made-“in the hope of
avoiding a federal indictment rather than plea negotiations; and, second, that it
involved negotiations for charges to which Epst€inultimately plead guilty. These
are both factual findings, for which review ‘is limited to determining whether the
district court “had an adequate factual\basis for the decision it rendered” and
whether the decision was “clearly erroneous.” Miccosukee Tribe of Indians of
Florida v. United States, 516 F¥.3d 1235, 1244 (11th Cir. 2008).

3. Epstein asks this' Court to overturn the District Court’s decision not to
recognize a new privilege for plea bargaining. This Court has held that “a new
privilege should only be recognized where there is a ‘compelling justification.”
International Horizons, Inc. v. The Committee of Unsecured Creditors, 689 F.2d
996, 1004 (11th Cir.1982) (internal quotation omitted). The issue is thus whether

the District Court erred in finding no such compelling justification.

11
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SUMMARY OF THE ARGUMENT

Appellants Jeffrey Epstein and his attorneys argue that they have some sort
of interest in the confidentiality of correspondence that they sent to government
prosecutors — prosecutors who were attempting convict their client of sex offenses.
The district court properly rejected their argument and this Court should affirm the
decision below for three reasons.

1. Epstein never developed any evidentiary record in the,district court that
the correspondence in question was confidential. Aecordingly, he has simply
failed to establish the required factual record to pérmit hitm to challenge the District
Court’s conclusions. Bogle v. McClure,332-F.3d 1347, 1358 (11th Cir. 2003)
(noting privilege holder not “excused from meeting [his] burden of proving the
communication confidential and"within the [applicable] privilege”).

2.  Rule 410 of the Federal Rules of Evidence does not apply to bar
discovery of the corr¢spendence, because (a) the Rule does not apply where a
criminal defendant pleads guilty; (b) the District Court’s factual finding that the
correspondence was not primarily plea negotiations was not clearly erroneous; (c)
entirely apart from whether they can use the correspondence against Epstein, the
victims can discover the correspondence to use against the Government; (d) Rule

410 does not, in any event, even apply to the early discovery phase of litigation; ()

12
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no work product privilege exists over correspondence that was exchanged by
Epstein with his adversaries.

3. This Court should not create a new privilege for plea bargaining in this
case, because Rule 410 provides sufficient protection for such negotiations and the
Court should not undermine the Crime Victims’ Rights Act.

This Court should also dismiss Epstein’s appeal because it.lacks jurisdiction
over an interlocutory appeal of a discovery dispute.

ARGUMENT

In the District Court, the victims have advanced detailed allegations that
Epstein and the Government agreed to a“non-pfosecution agreement and then
further agreed to conceal it from the victims for many months. The District Court
has ordered the Government to provide to the victims correspondence between
Epstein and the Government that will shed light on these allegations.

In his brief to this«Court, Epstein does not contest the merits of the victims’
allegations. [Ifnstead, he argues that the District Court’s action was improper
because of alleged confidentiality of the correspondence, either under Fed. R. Evid.
410 or a “ecommon law” privilege. Indeed, Epstein goes so far as to argue that the
District Court’s decision somehow “dramatically reshapes the landscape of
criminal settlement negotiations” (Appt’s Br. at 10). Epstein thus stakes out the

sweeping position that prosecutors and defense attorneys are free to bargain away

13
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criminal charges in secrecy without any consideration of the interests of crime
victims, or the public for that matter.

If such a landscape ever existed, it exists no more. In the Crime Victims’
Rights Act, Pub. L. 108-405, Title I, § 102(a), 118 Stat. 2261 (2004), Congress
made clear that victims are entitled to information about the handling of the
prosecution of crimes committed against them. As one circuit has observed, “The
criminal justice system has long functioned on the assumption that crime victims
should behave like good Victorian children — seenbut not heard. The CVRA
sought to change this by making victims indepéndent, participants in the criminal
justice process.” Kenna, 435 F.3d 1011, 1013(9thCir. 2006).

To that end, the CVRA guaranteesicrime victims a series of rights, including
the right “to confer with the attorneyfor the Government in the case.” 18 U.S.C. §
3771(a)(5). Congress was concerned that crime victims “were kept in the dark by .

. a court system that simply did not have a place for them.” 150 CONG. REC.
S4261 (daily_ed. "Apr. 22, 2004) (statement of Sen. Feinstein). Congress gave
victims “the simple right to know what is goingon .. ..” Id.

The” District Court below properly recognized that the victims have
advanced serious allegations about deliberate violations of the CVRA. To develop
a record about exactly what happened during the federal investigation of Epstein’s

crimes against them, the District Court has ordered the Government to provide to

14
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the victims certain correspondence related to the Epstein prosecution. In doing so,
the District Court properly rejected Epstein’s claim that information he willingly
provided to prosecutors is somehow blocked from discovery by Fed. R. Evid. 410.
Not only has Epstein failed to provide factual support for his claims, but the Rule
is obviously inapplicable. As the District Court properly found, the Rule only
applies to defendants who have not pled guilty, not those (like Epstein) who have
pled. Moreover, Epstein cannot invoke the Rule to block the“wictims efforts to
discovery materials from the Government; the Rule has fie application to discovery
proceedings and no application to efforts to “obtain ‘materials for use against
someone other than the defendant.
L. EPSTEIN HAS FAILED TO DEVELOP AN EVIDENTIARY
RECORD IN THEDISTRICT COURT THAT HE HAS ANY

INTEREST INS THE CONFIDENTIALITY OF THE
CORRESPONDENCE.

In the District Court, Epstein made generalized allegations that he would be
harmed if the plea bargain correspondence were to be provided to the victims. But
he never offeted any facts surrounding the alleged confidentiality of the
correspondence, much less facts showing how he would be injured if the victims
reviewed that correspondence. Accordingly, this Court should reject his appeal
for the simple reason that the factual predicate for all of his arguments is lacking.

The ordinary procedure for establishing privilege is to provide not only a

privilege log, but more important, an affidavit regarding the confidential nature of

15
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the allegedly privileged materials. See, e.g., Miccosukee Tribe of Indians of
Florida v. United States, 516 F.3d 1235, 1265 (11th Cir. 2008) (noting affidavits
gave the distict court “an adequate basis to determine the privileges asserted . . .
.’). Here Epstein has failed to provide the required privilege log under the Local
Rules of the District Court. See Local Rule 26.1(g), S.D. Floridax But more
broadly, he has not provided any factual support (i.e., affidavits or similar
evidence) from which this Court could conclude that he/will“be”injured by the
release of the correspondence.

Epstein’s failure to provide such evideftiary)materials is not merely a
procedural defect, but apparently a deliberateyploy. The victims have alleged (with
evidentiary support) that Epstein wasy well aware that the CVRA required
prosecutors to confer with viCtimsyand that he pressured the prosecutors into
violating their CVRA obligations. See, e.g., DE 48 at 12-15. For Epstein to
contest this allegation,\hé'would have to provide affidavits (from both his attorneys
and him) that he“believed that the prosecutors would keep everything that they
discussed during plea bargaining secret from the victims without any urging from
Epstein. Such affidavits would be in contradiction with the limited factual record
that exists in this case at this point, which is presumably why Epstein has not
provided any factual record about the confidentiality of the materials at issue. But

regardless of the reasons for Epstein’s failure to build a factual record, the simple
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fact at this point is that he has failed to create the necessary factual support to carry
his burden of proof on privilege issues. See Bogle v. McClure, 332 F.3d 1347,
1358 (11th Cir. 2003) (noting privilege holder not “excused from meeting [his]
burden of proving the communication confidential and within the [applicable]
privilege”).?

Epstein may argue that he contended below that the _doeuments were
privileged. But simply because he made an argument below do€s-not mean that he
has provided an appropriate evidentiary basis for that afgament. The District Court
record does not contain even the rudimentary elements that would allow this Court
to make an informed assessment of Epstein’siclaim: How many documents are at
issue? Who created the documents?* Who looked at the allegedly “confidential”
documents? Do these documents actually involve plea negotiations? Did anyone
expect that the documentsiwould be maintained as “confidential”? These are all
facts that the Court would need to have before it to allow Epstein to get to first
base with his arguments — and these are all facts that are entirely absent from the
record.

In the District Court, the Government specifically warned Epstein that he

would need to build a record to support his arguments:

3 Epstein’s brief to this Court does now contain several quotations from the oral
arguments of his attorney’s below. See, e.g., Appt’s Br. at 19. The arguments do
not provide proof of the factual propositions that would be required to sustain his
privilege claims. And, more fundamentally, arguments are not evidence.
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However, upon intervention, Movant Epstein will have to meet his

burden of establishing that he was in fact represented by specific

attorneys, and that they had privileged communications in the course

of that attorney-client relationship that have been or are at the risk of,

unauthorized disclosure. Movant Epstein bears the burden of

establishing that the communications he seeks to withhold from
disclosure fall within the attorney-client or other privilege. “In
meeting this burden, each element of the privilege must  be
affirmatively demonstrated, and the party claiming privilege must
provide the court with evidence that demonstrates the existence, of the
privilege, which often is accomplished by affidavit.”
DE 98 at 3-4 (emphasis added) (quoting El-Ad Residences at ‘Mirarmar Condo.
Ass’n, Inc. v. Mt. Hawley Ins. Co., 716 F. Supp. 2d ¥257, 1262 (S.D. Fla. 2010)).
Rather than heed that specific warning from the, Goyernment that he needed to
provide “evidence that demonstrates the ‘eXistence of the privilege,” Epstein
decided to provide nothing at all.*

The victims, too, specifically argued to the District Court that, for example,
“Epstein must present evidence that he will be injured if the victims read the
correspondence.” DE _98-at 11 (emphasis added). As with the Government’s
warning, Epstein elected not to heed the warning given by the victims.

In"sumy.#othing exists in the record that would allow Epstein to carry his

burden of proof that the correspondence was confidential. That failure is fatal to

* At various points in his brief, Epstein claims that the Government supports his
appeal. But the Government has not chosen to join this appeal and, to the contrary,
has indicated to the District Court that is has collected all of the materials at issue
and stands ready to deliver them to victims as soon as this Court permits it. See,
e.g., DE 216-1 at 9 (noting correspondence with Epstein’s defense counsel that will
be produced to opposing counsel upon lifting of stay).
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appeal. See, e.g., In re Subpoena Duces Tecum Issued to Commodity Futures
Trading Com'n, 439 F.3d 740, 754 (D.C. Cir. 2006) (rejecting privilege claim
where appellant “failed to meet its burden of demonstrating that the disputed
subpoenaed documents were created for the purpose of settlement discussions and
therefore would merit protection under any federal settlement privilege., .\. .”).
II. THE CORRESPONDENCE BETWEEN THE
GOVERNMENT AND EPSTEIN IS NOT (PROTECTED

FROM DISCOVERY BY FEDERAL RULE OF-EVIDENCE
410 OR BY THE WORK PRODUCT DOCTRINE.

Epstein’s lead argument is that the correspondence is protected from
discovery by Federal Rule of Evidence 410 and/er the work product doctrine.
Appt’s Br. at 14-24. He is simply- imcowrect, as no protection exists for
correspondence he voluntarily sentto federal prosecutors.

A. RULE 410°'DOES NOT APPLY IN THIS CASE BECAUSE
THE PLEA DISCUSSIONS LEAD TO A GUILTY PLEA.

Rule 410 is fundamentally inapplicable here because it is designed to protect
defendants whovare cloaked with a presumption of innocence, not those (like
convicted sex offender Epstein) who have plead guilty to a crime. Because “Rule
410 is an.exception to the general principle that all relevant evidence is admissible
at trial, see Fed.R.Evid. 402, its limitations are not to be read broadly.” United

States v. Barrow, 400 F.3d 109, 116 (2d Cir. 2005). Here Epstein pled guilty to
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state sex offenses as part of his far-ranging plea discussions with federal
prosecutors, so the rule does not apply.

While Epstein repeatedly argues that the correspondence falls within the
“heartland” of Rule 410 (Appt’s Br. at 7), he never argues that it falls within the
text of the Rule. Rule 410 provides in its entirety:

Rule 410. Pleas, Plea Discussions, and Related Statements
(a) Prohibited Uses. In a civil or criminal case, evidence of the
following is not admissible against the defendant who made the plea
or participated in the plea discussions:
(1) a guilty plea that was later withdrawn,;
(2) a nolo contendere plea;
(3) a statement made during a proceeding on’either of those pleas
under Federal Rule of Criminal Procedure’1 lor a comparable state
procedure; or
(4) a statement made during pleandiscussions with an attorney for
the prosecuting authority if the discussions did not result in a
guilty plea or they resulted in a later-withdrawn guilty plea.
(b) Exceptions. The court,may admit a statement described in Rule
410(a)(3) or (4);
(1) in any proceeding)in which another statement made during the
same plea or plea discussions has been introduced, if in fairness
the statements'ought to be considered together; or
(2) ina criminal proceeding for perjury or false statement, if the
defendant made the statement under oath, on the record, and with
counsel present.

Although Epstein has not made a factual record about what the correspondence
involves (see Part I, supra), he appears to argue that the correspondence falls
within Rule 410(4), italicized above. But the plain language of that provision is
narrowly written to cover only a ‘“statement made in the course of plea discussions

with an attorney for the prosecuting authority which do not result in a plea of

20



Case: 13-12923 Date FiB8doD3130/2013 Page: 30 of 61

guilty.” Fed. R. Evid. 410(4) (emphasis added). Obviously, a prerequisite to
applying the rule is a case where no plea of guilty “resulted” from the discussions.
See, e.g., United States v. Paden, 908 F.2d 1229, 1235 (5th Cir. 1990) (statements
made during negotiations that resulted in a final plea of guilty not protected under
Rule 410), cert. denied, 498 U.S. 1039 (1991); United States v. Ruhkowsi, 814 F.2d
594, 596 (11th Cir. 1987) (discussing application of the rule in_situations where
“plea negotiations . . . broke down” and case went to trial).’

Here, although Epstein evades this central point in his brief, his plea
discussions undeniably did result in a plea of guilty.) ‘On this point, the District
Court made a specific finding of fact: “[TThe’ communications between Epstein’s

counsel and federal prosecutors at issue here ultimately did result in entry of a plea

> Cases such as these also make clear that Epstein’s protestations that the District
Court’s decision to release plea‘discussion is somehow unprecedented, see, e.g.,
Appt’s Br. at 10, are simply untrue. Courts sometimes find Rule 410 applies and
sometimes that it does not. In fact, in earlier civil litigation against Epstein, the
district court ordered \this™ correspondence produced to one of Epstein’s sexual
assault victims Aejecting his Rule 410 argument. DE 226, Jane Doe #2 v. Jeffrey
Epstein, No,08-cv+80893-MARRA (S.D. Fla. Jan.5, 2011). Like that decision, the
decision on.appeal in this case is simply a routine discovery determination that the
correspondence at issue falls outside the protections of Rule 410. Moreover, courts
routinely, override even opinion work product claims in situations where the
attorney’s conduct is at issue in the case. See, e.g., In re John Doe, 662 F.2d 1073,
1080 (4th Cir. 1981); Charlotte Motor Speedway, Inc. v. International Ins. Co., 125
F.R.D. 127, 130 (M.D.N.C. 1989). Of course, in this case the conduct prosecutors
and Epstein in reaching the secret non-prosecution agreement is the central element
of the case. Indeed, the only thing that is unprecedented about this case is the fact
that Epstein and prosecutors choose to negotiate about how to keep crime victims
from learning what was happening rather than to comply with the Crime Victims’
Rights Act.
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of guilty by Epstein — to specific state charges — thereby removing the statements
from the narrow orbit of ‘statement[s] made during plea discussions . . . if the

13

discussions did not result in a guilty plea . . . “ which are inadmissible in
proceedings against the defendant making them under Rule 410.” DE 188 at 4-5
(emphasis in original). That finding of fact can be overturned only if it\is clearly
erroneous. It is not.

Again, while Epstein bears the burden of proof on Aisprivilege claim, he has
failed to develop any factual record in support of hiS“elaim. See Part I, supra.
More specifically, he cannot deny that the non-presecution agreement that is at the
heart of this case specifically includes a provision for Epstein to plead guilty to two
state offenses. The NPA recites that “Epstein seeks to resolve globally his state
and federal criminal liability and Epstein understands and acknowledges that, in
exchange for the benefits provided by this agreement, he agrees to comply with its
terms, including undertaking certain actions with the State Attorney’s Office.”
NPA at 2 (emphasis added).® The NPA goes on to specifically provide that, in
exchange ‘fomavoiding federal prosecution, Epstein will plead guilty to two state
offenses:

Epstein shall plead guilty . . . to the Indictment as currently pending

against him in the 15™ Judicial Circuit in and for Palm Beach County

(Case No. 2006-cf-009495AXXXMB) charging one (1) count of
solicitation of prostitution, in violation of Fl. Stat. § 796.07. In

% For the convenience of the Court, a copy of the NPA is attached to this brief.
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addition, Epstein shall plead guilty to an Information filed by the

States Attorney’s Office charging Epstein with an offense that

requires him to register as a sex offender, that is, the solicitation of

minors to engage in prostitution, in violation of Florida Statutes

Section 796.03.

Id. at 3 (emphases added). And, as the District Court specifically found, Epstein
ultimately did plead guilty to those two Florida offenses — and did so pursuant to
the “global” agreement as a result of his plea discussions. DE 188 at4.

While Epstein does not discuss the specific linkage in the"NPA between the
his non-prosecution for federal offenses in exchange for pleading guilty to two
state charges, he does contend that Rule 410 is"limited to guilty pleas to federal
offenses. The plain language of Rule 410(4)does not contain any such limitation,
narrowly extending protection only to negotiations that “did not result in a guilty
plea” without requiring that that pleabe to a federal charge.” And such a limitation

of the rule to guilty pleasito federal charges only would be extremely unwieldy,

since many criminal cas€synow involve discussions that span multiple jurisdictions

7 Epstein perversely flips around this absence of a limitation, contending that if
Congress had-intended to cover situations where defendants pled guilty to state
charges,\it needed to say so. Appt’s Br. at 26. But Congress simply used the plain
term ““guilty plea” rather than the more cumbersome formulation “guilty plea to a
federal, state, or local offense.” In the same sentence, Congress also used the
broad formulation “prosecuting authority” rather than a narrower, federal
formulation such “United States Attorney.” Fed. R. Evid. 410(4). Finally, in
another part of Rule 410, Congress did see fit to itemize both state and federal
proceedings. Fed. R. Evid. 410(3). The fact that it chose a broader formulation
here makes clear its intention to cover both state and federal pleas in Rule 410(4),
as the caselaw holds.
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— which 1s why defendants, such as Epstein, frequently seek a “global” resolution
of their criminal liability. In any event, case law makes quite clear that Rule 410
draws no distinction between federal pleas and state pleas. See, e.g., United States
v. Chapman, 954 F.2d 1352, 1360 (7th Cir. 1992) (applying rule to discussions
over “withdrawn state plea”); United States v. Kerik, 531 F.Supp.2d 610 (S.D.N.Y.
2008) (“Rule 410 applies in federal proceedings to statements madexin connection
with prior state pleas™); see also United States v. Holmes, 794 F2d 345, 349 (8th
Cir.1986) (permitting the admission of a guilty pleaAfrom state court in a federal
proceeding).

The only substantial argument that Epstein makes is that the “substantive
settlement discussions thus revolved around [federal] offenses to which Epstein did
not ultimately plead guilty . .. .7 Appt’s Br. at 27. Of course, this is a factual
argument about the nature of the discussions — a factual argument that lacks any
record support. Epsteinr-has not shown that the District Court was clearly
erroneous in_concluding that correspondence involved global plea discussions that
“revolvedraround” not merely Epstein’s non-prosecution for federal charges but

also, in exchange, his guilty plea to state charges.

24



Case: 13-