Filing # 66243524 E-Filed 01/08/2018 03:26:41 PM

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY, FLORIDA

Case No. 50-2009CA040800XXXXMBAG

JEFFREY EPSTEIN,
Plaintiff/Counter-Defendant,
V.

SCOTT ROTHSTEIN, individually, and
BRADLEY J. EDWARDS, individually,

Defendants/Counter-Plaintiff.
/

PLAINTIFF/COUNTER-DEFENDANTJEFFREY EPSTEIN’S
RESPONSE IN OPPOSITION TO DEFENDANT/COUNTER-PLAINTIFF
BRADLEY J. EDWARDS’ SECOND SUPPLEMENT TO MOTION IN LIMINE
ADDRESSING SCOPE OFADMISSIBLE EVIDENCE

Plaintiff/Counter-Defendant Jeffrey" Epstein (“Epstein”), opposes Defendant/Counter-
Plaintiff Bradley J. Edwards’ (“Edwatds™)\December 11, 2017, Second Supplement to Motion in
Limine Addressing Scope of Admissible’Evidence (D.E. 1113) and states:

INTRODUCTION

Edwards seeks to prevent Epstein from introducing any testimony and evidence regarding
the criminal mriSeenduct that occurred with the Rothstein, Rosenfeldt & Adler law firm (“RRA”)
during the six months that he was employed there, but that was not known to Epstein until after
December)9, 2009. Epstein agrees that the existence of probable cause for initiating a claim is
determined based on information known at the time the original civil proceeding is filed. However,
Edwards’ counsel placed the “continuation” of probable cause at issue before this Court at a recent

hearing. Additionally, Edwards’ counsel added the “continuation” of the original civil proceeding
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as an issue in the parties’ Pretrial Stipulation. (D.E. 1132, qC.2.B.) The Pretrial Stipulation
specifically recognizes that the continuation must be based on evidence and information that was
learned subsequent to the original filing. Id. Therefore, it makes no logical sense, and would in
fact be reversible error, to hold that Epstein cannot offer evidence to the jury of his reasons for
continuing the lawsuit.

As for Edwards’ invocation of the “absolute litigation privilege,” the privilégeimay be an
affirmative defense to an abuse of process action where the conditions of the-absolute privilege are
satisfied; however, this is not an abuse of process action. What is material te.this case is that not
all of the conditions of the absolute litigation privilege were.satisfied on the facts alleged in
Epstein’s Corrected Second Amended Complaint. Significant to/this case and Epstein having
probable cause to continue with this suit against Edwards was Judge Crow’s finding when he
denied Edwards’ Motion to Dismiss Epstein’s Second Amended Complaint. Edwards’ Motion to
Dismiss asserted the litigation privilege as+an absolute bar to Epstein’s cause of action. The Court
found that the absolute litigation privilege did not bar this proceeding and found that Epstein’s
allegations were sufficient to plead a)cause of action for abuse of process. (D.E. 389.) (Exhibit
A.) Thus, the litigation privilege does not serve to bar Epstein from offering testimony and
evidence to supportihis good-faith belief that Edwards was engaged in litigation misconduct that
bore no relation to'the claims of Edwards’ clients, and, thus, provided Epstein with a reasonable

basis to"believe in the connection between Rothstein’s Ponzi scheme and Edwards’ misconduct.



ARGUMENT
1. Edwards Placed the “Continuation” of Epstein’s Original Civil Proceeding at
Issue Which Entitles Epstein to Defend by Introducing Evidence that Formed
the Basis for His Continuing Probable Cause

Edwards has the burden of establishing, by the greater weight of the evidence, that Epstein
commenced and continued the judicial proceeding against him without probable cause., See Burns
v. GCC Beverages, Inc., 502 So. 2d 1217, 1219 (Fla. 1986); Endacott v. Int’l Hospitality, Inc., 910
So. 2d 915, 923 (Fla. 3d DCA 2005) (“plaintiff must show that probable cause was lacking at all
stages of the underlying proceeding.”). A civil litigant has probable cdause tosbring a suit when he
has “a reasonable belief, based on facts and circumstances knowa to him, in the validity of the
claim.” Wright v. Yurko, 446 So. 2d 1162, 1166 (Fla. 5" DCA 1984) (citing Goldstein v. Sabella,
88 So. 2d 910 (Fla. 1956)). A litigant may rely”on“first-hand knowledge or “trustworthy
information that was provided” to him. Gill y»Kestroff, 82 F. Supp. 2d 1354, 1364 (M.D. Fla.
2000).

Significantly, counsel for Epstein, Seott Link, at a recent hearing indicated that Edwards’
burden was proving no probable cause at the time Epstein filed the original civil proceeding and
Edwards’ counsel, Jack Scarela, corrected him and stated:

We'contend there was no probable cause to continue the proceeding.
The inttiation and continuation of the proceeding caused damage to
Bradley Edwards, both because no probable cause ever existed. So
it.was both initiated and continued in the absence of probable cause.
(12/5/17 Tr, 46:1-9.)!
Additionally, the parties’ Joint Pretrial Stipulation submitted after that hearing identified

the continuation as an “issue[] of fact for determination at trial on Edwards’ Counterclaim against

Epstein”:

I Excerpts of the December 5, 2017, hearing transcript are attached as Exhibit B.
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If Epstein had probable cause to initiate the original civil proceeding
against Edwards at the time the case was initially filed, whether a
reasonably cautious person would have continued to prosecute the
civil proceeding against Edwards, based on new information acquired
by Epstein after the case was filed. (The parties agree that in the
absence of material disputed facts, the issue of whether Epstein's claim
against Edwards was maintained when probable cause no longer
existed is an issue to be determined by the Court.)

(D.E. 1132, C.2.B, e.s.)

Clearly, any and all of the testimony and evidence that supports Epsteifi’s probable cause
for the initiation and continuation of his original civil proceeding against Rothstein and Edwards
is admissible. The evidence and testimony Epstein seeks to introduce tends to show Rothstein’s
connection to Edwards and the cases Edwards was litigating<against Epstein, specifically during
the six-month period in which Rothstein was alleged by PonZzi s¢heme investors to be using those
same Epstein cases to defraud them. Even if such evidence was discovered by Epstein after the
initiation of the original civil proceeding against Rothstein and Edwards, the allegations of the
Ponzi scheme investors were known to Epstein prior to initiating the original suit, and Epstein’s
subsequent discovery of such evidenee served to corroborate those allegations and supported
Epstein’s probable cause to have ¢enitinued the original suit. Any judicial limitation on Epstein’s
efforts to introduce that testimony and evidence at trial would interfere with Epstein’s right to
defend against.Edwards’ erroneous assertion that Epstein lacked probable cause to continue this

action, and would be reversible error.



2. The Absolute Litigation Privilege Does Not Apply to Edwards

Edwards wants the Court to find that Epstein could not have had probable cause to initiate
the civil proceeding because the conduct upon which Epstein based his Complaint against Edwards
(Edwards’ abuse of process in the civil lawsuits Edwards brought on behalf of his three clients
against Epstein) is absolutely protected by the litigation privilege, such that any such conduct could
not have formed the basis for any claim against Edwards. Under this thought proeess, for the
absolute privilege to preclude a showing of probable cause by Epstein, then-Edwards would need
to show that Epstein knew when he initiated the civil proceeding, and at alltimes before he filed
his Notice of Voluntary Dismissal Without Prejudice, that the litigation privilege precluded every
cause of action asserted therein without any possibility thathis claims would survive.

In August 2011, in his Supplement to Motion te Dismiss Epstein’s Second Amended
Complaint, Edwards argued that the litigationprivilege-was an absolute bar to Epstein’s claims.
(Exhibit C.) The Court disagreed with-this argument and found that Epstein’s allegations in
support of his abuse of process cldims.were sufficient to plead a cause of action. (D.E. 389)
(Exhibit A). Thus, in continuing his action, Epstein had a reasonable basis to believe the absolute
litigation privilege did notvapply. Judge Crow’s 2011 Order (two years after the filing of the
original Complainthdenying Edwards’ Motion to Dismiss Epstein’s Second Amended Complaint

is compelling evidence that Epstein had a reasonable basis for continuing with the lawsuit.



The absolute litigation privilege does not apply to prevent Epstein from defending his
continuation of the original civil proceeding against Rothstein and Edwards. If Epstein sued
Edwards for some statement or act performed during litigation between them, Edwards might have
this privilege available as an affirmative defense to that action if the conduct occurred during that
proceeding and it related to that action. However, Edwards is seeking to apply the absolute
litigation privilege to his conduct in representing clients in other actions against Epstein for work
he performed that had no relationship to the furtherance of those matters. If the,conduct that forms
the basis of the complaint does not relate to the proceedings in which that conduct took place, then
the conduct would not be covered by the litigation privilege and it cotld serve as a basis for
probable cause to bring a claim. Levin, Middlebrooks, Mabie, Themas, Mayes & Mitchell, P.A. v.
United States Fire Ins. Co., 639 So. 2d 606, 608 (Fla:"1994).

Epstein’s Complaints identified numereusyinstances of conduct by Edwards that were
outside the parameters of the litigation privilege:. Acts that bear no relation to and are not in
furtherance of a judicial proceedingdo not have immunity. Levin at 608. “Where judicial process
is being perverted, immunity would impede, not further, the interests protected by the judicial
privilege.” Gen. Refractories,Co. v. Fireman’s Fund Ins. Co., 337 F.3d 297, 312 (3d Cir. 2003).

Epstein is allowed to defend by showing the jury that what appeared to be abusive litigation
behavior on Edwards’ part had no apparent relationship to the furtherance of his clients’ claims —
exhaustive“fourteen hours of depositions of pilots who Edwards knew had no interaction with
Edwards’ three clients, a motion to the federal court for Epstein to post a $15 million bond because
of alleged asset diversion which the court denied finding it devoid of evidence, the filing of a 234-
page federal court complaint when a state court action was already pending, and requests for

depositions of former President Clinton, now President Trump, and other notable friends or



acquaintances of Epstein. These unusual litigation tactics combined with information known by
Epstein, formed the basis for his probable cause to question whether a connection between
Rothstein and Edwards existed.

Furthermore, Edwards intends to present evidence and testimony to prove the validity of
his clients’ claims and the propriety of his overzealous litigation conduct of which Epstein has
complained to establish that Epstein had no probable cause to initiate and contifiae,his action
against Edwards. The Court should not allow Edwards to use the absoluteditigation privilege to
bar Epstein from introducing contrary evidence, particularly where the'contrary‘evidence includes
an Order from Judge Crow ruling that Epstein’s Second Amended Comiplaint properly stated a
cause of action for abuse of process.

It would be a tortured application of the Florida Supreme Court’s Levin decision to allow
Edwards to bar Epstein from presenting his defense,and-constitutes reversible error.

CONCLUSION

Epstein respectfully requests that Edwards’ Second Supplement to Motion in Limine

Addressing Scope of Admissible Evidence be denied.



CERTIFICATE OF SERVICE

I certify that the foregoing document has been furnished to the attorneys listed on the

Service List below on January 8, 2018, through the Court’s e-filing portal pursuant to Florida Rule

of Judicial Administration 2.516(b)(1).

LINK & ROCKENBACH, PA

1555 Palm Beach Lakes Boulevard, Suite 301
West Palm Beach, Florida 33401

(561) 727-3600; (561) 727-3601 Jfax]

By: /s/ Scott J. Link

Scott J. Link (FBN 602991)

Kara Berard Rockenbach (FBN 44903)
Angela M. Many(FBN26680)
Primary: Scott@linkrocklaw.com
Primary: Kara@linkrocklaw.com
Primary: Angela@linkrocklaw.com
Secohdary: Tina@linkrocklaw.com
Secondary: Troy@linkrocklaw.com
Secondary: Tanya@linkrocklaw.com
Secondary: Eservice@linkrocklaw.com

Trial Counsel for Plaintiff/Counter-Defendant
Jeffrey Epstein

SERVICE LIST

Jack Scarola

Searcy, Denny, Scarola, Barnhart & Shipley, P.A.
2139 Palm Beach‘Lakes Boulevard

West Palm Beach, FIv, 33409
mep@searcylaw.com

jsx(@searcylaw.com
scarolateam(@searcylaw.com

Co-Counsel for Defendant/Counter-Plaintiff
Bradley J. Edwards

Nichole J. Segal

Burlington & Rockenbach, P.A.

Courthouse Commons, Suite 350

444 West Railroad Avenue

West Palm Beach, FL. 33401
njs@FLAppellateLaw.com
kbt@FLAppellateLaw.com

Co-Counsel for Defendant/Counter-Plaintiff
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Marc S. Nurik

Law Offices of Marc S. Nurik

One E. Broward Boulevard, Suite 700
Ft. Lauderdale, FL. 33301
marc@nuriklaw.com
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_+ IN THE CIRCUIT COURT OF THE F.IFTEENTH JUDICIAL CIRCUIT OF FLORIDA
IN AND FOR PALM BEACH COUNTY 2 CIVIL DIVISION

+ o w——

l o - c_:AsEin.:'sozoo'g'cAomsgbA‘G-
JEFFREY EPSTEIN, 1. ‘ -

Plaintiff(s),
vs. .

SCOTT ROTHSTEIN, etc., et al.,

Defendant(s).

THIS CAUSE came before the Court upon the Defendant,

s

EDWARDS’ Motion'to Dismiss the Plamufi’s Second Amended Comp]am%;erved August
23, 201 1. The Court rcvxewed the Second Amended Complamf the?/e}éndant Mot:on',.,,
the Plaintiff’s Response, and other Memorandums ﬁled bo h m\su yport and opposition to

the Motion. The Court has- also revxewed the vanous a\%t;l;ormes cited by the- partxes "

. -Based upon review of the above, as well ascbszmg:})’;hermse fully advised-in the in-

-premlses, itis .
CONSIDEREDy ORDERED"A%\D DJUDGL‘D as follows.

.. It 1swell establxshed @ I\}Iotion'vto,_stmiss that_this Court is li'mi'ted:toa;_ .

. reviéw of the four corners of f?{eéc:}g;ﬁplaiﬁfsnsf thie well pled allegations therein, A Motion.
-to Dismiss for failure t dEtate a beause of acdor;'adrrx-its the ;we'll Sied facts in the Complaint;
-and reasonable j {(n erence‘pﬁtherefrom and the allegations must be construed in the light.

most favorable tQ the lamuff Applymg this. standard to the four corners of the Complmnt;

“filed by: tﬁ:;l;—lain iffy the Court ﬁnds that the allegatxons are suﬂ'xcient to plead d cause of *
‘action for “abuse of process agamst the Defendant EDWARDS The overwhelmmg:
‘majority of the Plamtx{f’s .Motlon,to Dismiss and Supplemental Motion to Dismxss deal with
the truthfitlness of the éllegé,tiéns against the Defendant, affirmative defenses that may be

availablé to the Defenidant, EDWARDS, as well ais the references outside thé four dorriers
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'-,,.,, e . . B
of the Complamt These matters are more appropnately the subject matter of a Motjon for -

Summary Judgment and/or defense at:trial:

. Based upon the foregomg, the Motxon to D:s miss is hereby denied..

DONEANDORDEREDthls Fay of Oftobier) 2011 at Wes MalmBeach

L DAVID'F. CROW -~ - @\/
SR cmcurr COURT JUD&E\%\y

Copy furnished:; L
JACK SCAROLA ESQUIRE, 2139 Palm Beach Lakes Blvd., West Palm/BeachsFE 33409 .

JOSEPH L. ACKERMAN, JR., ESQUIRE, 777 S: Flagler Dr., 901 Phillips_Poirit West, West Palm'
‘Beach, FL 33401 N

JACK GOLDBERGER ESQUIRE 250 Australlan Ave. S,, Sulte 1400,§Nest Palm Beach, FL 33401
'MARC NURIK, ESQUIRE, One E: Broward Blyd., ‘Suite 700 Ft Lauderda]e, FL 33301"
'GARY. M, FARMER, JR., ESQUIRE, 425 N. Andrews Ave,, Suite 2, E Bt/ Lauderdale, FL 33301
.MARTIN WEINBERG ESQU[RE 20 Park Plaza, Suite 1000 S\t‘;{f/olk MA 02116 -

Palm Beach Coun_i;y;:Flo:idé,

»

+

"
’
*
.
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN
AND FOR PALM BEACH COUNTY, FLORIDA

Case No. 502009CA040800XXXXMB

JEFFREY EPSTEIN,
Plaintiff/Counter-Defendant,
vs.

SCOTT ROTHSTEIN, individually,
BRADLEY EDWARDS, individually,

Defendants/Counter-Plaintiff.

VOLUME I

TRANSCRLPT OF PROCEEDINGS

DATE TAKEN: Tuesday, December 5th, 2017

TIME: 10:02 a.m. - 4:35 p.m.

PLACE 205 N. Dixie Highway, Room 10C
West Palm Beach, Florida

BEFORE : Donald Hafele, Presiding Judge

This cause came on to be heard at the time and place
aforesaid, when and where the following proceedings were
reported by:

Sonja D. Hall
Palm Beach Reporting Service, Inc.
1665 Palm Beach Lakes Boulevard, Suite 1001
West Palm Beach, FL 33401
(561) 471-2995

Palm Beach Reporting Service, Inc. 561-471-2995




Y

S

E ©

@ 8 B G

©

=
o

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

MRT) (SCAROLAT) (NG,) (Your) (Honor.) @TH
We) (contend) (Ehexre) Was) (crobable)

(causse) (Eo) (nitiate) (Ehis) (proceeding,) (Ehere)

{orokbalble) (Cause) (Eo) Continue) (Ehe)

(oroceeding.) (The) @{nitiation)@nd) Continuation)

(©f) (Ehe) roceeding) (Caused) damage) (Eo) Bradley)

(Edwards;,) (coth) because) robable) (Cause) Evern)

Existedy) (SO Coth) (mitiated) @nd)

Continued) (Ehe) @bsence) (©f) crobablE) (Cause).

MR. LINK: Your Honor, thatonly makes
sense. If you think what about Mr. Scarola
just said, if it's not_probable cause when I
filed it and I continue with the lawsuit,
then there was never ‘probable cause.

But the/continuation isn't I filed it
and it should have been eliminated that day.
The second day after the lawsuit it's
already been continued.

THE COURT: I will give you two minutes
fo wrap up. We had planned on 40 minutes.
We are now going on 55. But again, I want
to give both sides the opportunity --

MR. LINK: I appreciate that.

THE COURT: I have read the materials

and I have heard the arguments. I don't

Palm Beach Reporting Service, Inc. 561-471-2995
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR PALM BEACH COUNTY, FLORIDA

CASE NO.: 502009CA040800XXXXMBAG

JEFFREY EPSTEIN,

Plaintiff,
vs.

SCOTT ROTHSTEIN, individually,
BRADLEY-J. EDWARDS, individually, and
L.M;, individually,

Defendaiit,
- /
SUPPLEMENT TO EDWARDS' MOTION TO DISMISS AND MOTION FOR LEAVE
TO AMEND TO ASSERT CLAIM IFOR PUNITIVE DAMAGES

Defendanit/Counter-plaintiff, BRADLEY, J» EDWARDS, hereby supplements _his
previously filed Motion to Dismiss Epstéin’s Second’ Amended Complaint and Motion for Leave.
to Amend to Assert a Claim for Punitive Damages as follows:

Absolute immunity must-be\afforded any act occurring' during course of judicial

"proceeding, regardless of whethér-act involves defamatory statemeiit or other tortious behavior,

such as tortious interferencé with business relationship, so'long as act has some relationship to

proceeding: See Levin, Middlebrooks, Mabie, Thomas, Mayes & Mitchell, P.A. v.. U.S. Fire Ins.

Co., 639 So, 2d 606 (Fla. 1994). The immunity afforded to statements made during the course of

o oo

«counsel as well. Jd. The litigation privilege applies in all causes of action, whether for common-

law torts or statutory violations. See Echevarria, MeCalla, Raymer, Barrett & Frappier v. Cole,

950 So, 2d 380 (Fla. 2007). Defamatory staterents made by lawyer while interviewing a

witness .in preparation for and connected to pending litigation are covered by the absolute
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immunity confeired by the litigation privilege. See DelMonico v. 'Trdyhar; 50 So. 3d 4 (Fla. Dist.
Ct. App. 4th Dist. 2010), review granted, 47 So. 3d 1287 (Fla. 2010). The privilege extends to
statements in judicial proceedings or those “necessarily preliminary thereto. See Stewart v. Sun

Sentinel Co., 695 S0.2d 360 (Fla. 4th DCA 1997)(an attorney's delivery of a copy of a notice of

¢lairi to a reporter, which notice was a required filing prior to instituting/suit, was protected by

' absolute immunity).

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

[
}q day ofAugust 2011.

L s

Florida B rNo 169440

Searey I Penney- ‘Scarola Barnhart & Shipley, P.A.
39 Palm Beach Lakes Boulevard

p

Fax and U.S. Mail to all counsel on the attached.1ist; Th

St Palm Beach Florida 33409
one: (561) 686-6300
Fax:  (561) 383-9451
Attorneys for Bradley J. Edwards
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COUNSEL LIST

Martin Weinberg, Esquire.

Martin Weinberg, P.C.
20 Park Plaza, Suite 1000
Suffolk, MA 02116
Phene: (617) 227-3700
Fax: (617) 338-9538

Jack A. Goldberger, Esquire
Atterbury, Goldberger & Weiss, P.A.
250 Australian Avenue South, Suite 1400

‘West Palm Beach, FL 33401
‘Phone: (561) 659-8300
Fax: (561) 835-8691

Farmer; Jaffe, Weissing, Edwards, Fistos &

Lehrman, PL

425 N. Andrews Avenue, Suite 2
Fort Lauderdale; FL 33301
Phone: (954) 524-2820

Fax: (954) 524-2822

Marc S. Nurik, Esquire
Law Offices of Marc S. Nurik
One E Broward Blvd., Suite;700

Fort Lauderdale, FL. 33301

Phone: (954) 74545849
Fax: (954) 745-3556

Joseph L. Ackerman, Jr.; Esquire
Fowler'White.Bumnett, P.A.

901 Phillips Point West.

777 S Flagler Drive:

West Palm Beach, FL 33401-6170
Phone: (561) 802-9044

Fax: (561) 802-9976






