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joe.whitlev@aiston.com

May 19, 2008

VIA FACSIMILE (202) 514-0467 CONFIDENTIAL

Honorable Mark Filip

Office of the Deputy Attorney General
United States Depariment of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Dear Judge Filip:

In his confirmation hearings last fall, Judge Mukasey admirably lifted up the finest
traditions of the Department of Justice in assuring the United States Senate, and the American
people, of his solemn intent to ensure fairness and iategrity in the administration of justice. Your
own confirmation hearings echoed that bedrock detenmination to assure that the Department
conduci itself with honor and integrity, especially in the enforcement of federal criminal jaw.

We come to vou in that spirit and respectfully ask for a review of the federal involvement
in a quintessentally state matter involving our chient, Jeffrcy Epstein. While we are well aware
of the rare instances in which a review of this sort is justified, we are confident that the
circumstances at issue wartant such an examination. Based on our collective experiences, as
well as those of other former senior Justice Department officials whose advice we have sought,
we have never before seen a case more appropriate {or oversight and review. Thus, while neither
of us has previously made such a request. we do so now in the recognition that both the
Department’s reputaiion, as well as the due process rights of our client, are at issue.

Recently, the Criminal Division concluded a very limited review of this matter ai the
request of U.S, Atiomey Alex Acosta. Critically, howevcr, this review deiiberately excluded
many important aspects of this case. Jlust this past Friday, on May 16, 2008, we received a ietter
from the head of CEOS informing us that CEOS had conducted a review of this case. By its own
admission, the CEOS review was “limited, both factually and legally.” Part of the self~imposed
Jimutation was CEOS’s abstention from addressing our “allegations of professional misconduct
by federal prosecutors™—even though such misconduct was. as we contend it is, inexiricably
intertwined with the credibility of the accusations being made against Mr. Epstein bv the United
States Attorney’s Office in Miami ("USAQO"). Moreover, CEOS did not assess the terms of the
Deferred Prosecution Agreement now in effect, nor did CEOS review the federal prosecutors’
mappropriate efforts to implement those terms. We detail this point below.
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By way of background, we werc informed by Mr. Acosta that, at his reques:, CEOS
would be conducting a review to determine whether federal prosecution was both appropriate
and, in his words, “fair.” That is not what occurred. Instead, CEOS has now acknowiedged that
we had raised “many compelling arguments™ against the USAO’s suggested “novel application”
of federal law in this matier. Even so, CEOS concluded, in minimalist fashion, that “we do not
see anvthing that says to us categorically that a federal case should not be brought” and that the
U.S. Augorney “would not be abusing his prosecutorial discretion should he authorize [ederal
prosccution of Mr. Epstein’ thus delegating back to Mr. Acosta the decision of whether federal
prosecution was warranted (emphasis added). Rather than assessing whether prosecution would
be appropriate, CEQOS, using a low baseline for its evaluation, determined only that “it would not
be impossible 10 prove . . .” centain allegations made against Mr. Epstein. The CEOS review
failed to address the significant problems involving the appearance of impermissible sclectivity
that would necessarily result from a federai prosecution of Mr. Epstein.

We respect CEOS’s conclusion that its authority to review “misconduci” issues was
preciuded by Criminal Division practice. We further respect CEOS’s view that it understood its
mission as significantly limited. Specifically, the contemplated objective was to determine
whether the USAQO would be abusing its discretion by bringing a federal prosecution rather than
making its own de novo recommendations on the appropriate reach of federal law. However, we
respecttully submit that a full review of all the facts 1s urgently needed at senior levels of the
Justice Department. In an effort to inform vou of the nature of the federal investigation against
Mr. Epstein, we summarize the facts and circumstances of this matter below.

The two base-lével concerns we hold are that (1) federal prosecution of this matter 1s not
warranted based on the purelv-local conduct and the unprecedented application of federal
statutes to facts such as these and (2) the actions of federal authorities are both highiv
gquestionable and give risc to an appearance of substantial impropriety. The issues thai we have
raised, but which have not yet been addressed or resolved by the Department, are more than
1solated allegations of professional mistakes or misconduct. These issues, instead, affect the
appearance and administration of criminal justice with profound consequences beyond the
resolution in the matter at hand.

In a precedent-shattering investigation of Jeffrey Epstein that raises important policy
questions-—and serious issues as 1o the fair and honorable enforcement of federal law—the
USAO i Miami 15 considering extending federal law bevond the bounds of precedent and
rcason. Federal prosecutors stretched the underlying facts i ways that raise fundamental
guestions of basic professionalism. Perhaps most troubling, the USAO in Miami, as a condition
of delerring prosecution, required a commingling of substantive federal criminal law with a
proposed civil remedy engineered in a way that appears intended to profit particular iawvers in
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private practice in South Florida with personal relationships to some of the prosecutors involved.
Federal prosecutors then leaked highly sensitive information about the case to a New York
Tumes reporter.! The ummediate result of this confluence of extraordinary circumstances i1s an
ounslaught of civil lawsuits, all save one brought by the First Assistant’s former boutique law firm
in Miamil.

The lacts 1 this case all revolve around the classic state crime of solicitaiion of
prostitution.? The State Attorney’s Office in Palm Beach County had conducted a diligent
investigation, convened a Grand Jury that returned an indictment, and made a final determination
about how to proceed. That is where, in our federal republic, this matier should rest.
Mr. Epstein faces a felony conviction in state court by virtue of his conduct, and the oniy reason
the State has not resolved this matter is that the {ederal prosecutors in Miami have continued 1w
insist that we, Mr. Lpstein’s counsel, approach and demand from the State Attorney’s Office a
harsher charge and a more severe punishment than that Office belicves are appropriate under the
circumstances. Yet despite the USAQO’s refusal 1o allow the State to resolve this matter on the
terms the State has determined are appropriate, the USAO has not made any attempt w0
coordinate its efforts with the State. In fact, the USAO mandated that any federal agreement
would be conditioned on Mr. Epstein persuading the State to seck a criminal punishment unlike
that imposed on other defendants within the jurisdiction of the State Attorney for similar
conduct.

From the inception of the USAQ’s involvement in this case, which at the end of the dav
15 a case about solicitation of prostitution within the confines of Palm Beach County, Flonda, we
have asked ourselves why the Departinent of Justice is involved. Regrettably, we are unable to
suggest any appropriate basis for the Department’s involvement. Mr. Epstein has no criminal
history whatsoever. Also, Mr. Epstein has never been the subject of general media interest until
a few vears ago, after it was widcly perceived by the public that he was a close friend of former
President Bill Clinton.

The conduct at issue is suimply not within the purview of federal jurisdiction and lies
outside the heartland of the three federal statutes that have been identified by prosecutors—18
U.S.C. §§ 1391, 2422(b), and 2423(b). ‘

! One of the other members of Mr. Epstein’s defense team, Jay Lefkowilz, has personally reviewed the reporter’s
contcmporau&ous noles.

= Although somec of the women alleged te be invoived were 1€ and 17 years of age, several of these women
openly admitted to lying to Mr. Epstein ebout their ags in Lheir recent sworn statements.
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These statutes are intended to target crimes of a truly national and international scope.
Specifically, § 1391 was enacted to combat human trafficking, § 2422 1s aimed at sexual
predation of minors through the Internet, and § 2423 deals with sex tourisin. The nature of these
crimes results in multi-jurisdictional problems that state and local authorities cannot effectively
confront on their own. However, Mr. Epstein’s conduct was purely local in nature and, thus,
does not implicate federal involvement. After researching every reported casc brought under 18
US.C. §§ 1391, 2422(b), and 2423(b), we found that not a single casc involves facts or a
scenario similar to the situation at hand. Our review of cach precedent reflects that there have
been no reported prosecutions under § 1391 of a ‘john’ whose conduct with a minor lacked
force, coercion, or fraud and who was not profiting from commercial sexual wafficking. There
have hkewise been no cases under § 2422(b)—-a crime of communication—where there was no
use of the Internet, and where the content of phone communications did not contain any imducing
or enticing of a minor to have illegal sexual activity as expressly required by the ]anguage of the
statute. Furthermore, the Govermnent’s contention that “routine and habit” can fill the factual
and legal void created by the lack of evidence that such a communication ever occurred sets this
case apart {rom every reporied case brought under § 2422(b). Lastly, there are no reported cases
of violations of § 2423(b) of a person whase dominant purpose in traveling was merely to go to
his own home ?

Although these matters were within the scope of the CEOS review, rather than
considering whether federal prosecution is appropriate, CEOS only determined that U.S.
Attormey Acosta “would not be abusing his prosecutorial discretion should he authorize federal
prosecution” in this case. The “abuse of discretion” standard constitutes an extremely low bar of
evaluation and while it may be appropriate when the consideration of issues are cxclusively
factual 1n nature, this standard faiis to address concerns particular to this situation, namely the
“novel application™ of federal statutes. The “abuse of discretion” standard in such pure legai
matters of statutory application risks causing a lack of uniformity. The same federal statutes that
would be stretched beyond their bounds in Miami have been limited to their heartland in euch of
the other federal districts. Also, because this case implicates broader issues of the administration
of equal justice, federal prosecution in this matter risks the appearance of sclectivity in its
strewching of federal law to fit these facts.

Federal prosecution of a man who engaged in consensual conduct in his home that amounted to, at most, the
solicitation of prostitution, 1s unprecedented. Since prostitution is fundamenially a state concemn, (see United
Srates v. Evans, 476 F.3d 1176, n.1 (11ith Cir. 2007) (federal law “does not criminalize all acts of prostiution (a
vice traditionally governed by state regulation)™)), and there is no evidence that Palm Beach County authorizies
and Floridz prosecutors cannot effectively prosecute and punish the conduct, there is no reason why this matier
should be extracted from the hands of state prosecutors in Florida.
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[n fact, recent testimony of several alleged “victims™ contradicts claims made by federal
prosecutors durinb the negotiations of a deferred prosecution agreement. The consistent

representations of key Government witnesses (such as _ I

and confirm the following critical points: First, there was no
communication, telephonic or otherwisc, that meets the requirements of § 24._..(b). For instance.

M. confirmed that Mr. Epstein never emailed, text-messaged, or used any facility of
interstate commerce whatsoever, before or after her one (and only) visit to his home || R
Tr. (deposition) at 30. Second, the women who testified admitted that they lied 10 Mr. Epstein
about their age in order to gain admittance into his home. Indeed, the women who brougnt their
underage friends to Mr. Epstein testified that they would counsel their friends to iie about their
ages as well. Ms. tated the following: “T would tell my girlfriends just iikc |||
approached me. Make sure you tell him you're 18. Well, these girls that I brought, I know that
they were 18 or 19 or 20. And the girls that I didn’t know and I don’t know if they were lying or
not, I would say make sure that vou tell him you're 18.” T~ at 22. Third, there was no
routine or habit of improper communication expressing an intent to transform a massage into an
illegal sexual act. In fact, there was often no sexual activity at all during the massage. Ms.
testified that “[sJometimes [Mr. Epstein] just wanted his feel massaged. Sometimes he
just wanted a back massage.” Tr. at 19. also stated that Mr. Epstein
“never touched [her) physically™ and that all she did was “massage{ ] his back. his chest and his
thighs and that was it.” hr. at 12-13. Finally, there was no force, coercion, fraud.
violence. drugs, or even alcohol present in connection with Mr. Epstein’s encounters with these
women. Ms. tated that “[Mr. Epstein] pever tried to force me to do anything.” [N -

A at 12. These accounts are far from the usual testimony in sex slavery, Interner stings and sex
tourism cases previously brought. The women in actuality were not vounger than 16, which is
the age of consent in most of the 50 states, and the sex activity was irregular and in large part.
consisted of solo self-plcasuring.

The recent crop of civil suits brought against Mr. Epstein confirm that the plaintiffs did
not discuss any sexually-related activities with anyone prior to arriving at Mr. Epstein’s
residence. This reinforces our contention that no telephonic or Intemet persuasion, inducement,
enucement or coercion of a minor, or of any other individual, occurred. In addition, Mr. Jeffrey
Herman, the former law partner of one of the federal prosecutors involved in this matter and the
attorney for most of the civil complainants (as described in detail below), was quoted in the Palin
Beach Post as saying that “it doesn’t matter” that his clients lied about their ages and 1old Mr.
Epstein that they were 18 or 19.

Not only is a federal prosecution of this matter unwarranted, but the irmregularity of
conduct by prosecutors and the unorthodox terms of the deferred prosecution agreement are
beyond any reasonable interpretation of the scope of a prosecutor’s responsibilities. The list of
improprieties includes. but is not limited to, the following facts:
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e Federal prosecutors made the unprecedented demand that Mr. Epstein pay @
minimum of $150,000 per person to an unnamed list of women they referred te as
minors and whom they insisted required representation by a guardian ad litem. M.
Epstein’s counsel later estabiished that all but one of these individuals were actuaily
adults, not minors. Even then, though demanding payvment ic the women, the
USAO cventually asserted that it could not vouch for the veracity of any of the
claims that these women might make.

e Federal prosecutors made the highly unusual demand that Mr. Epstein pay the fees
of a civil attorney chosen by the prosecutors to represent these alleged “victims™
should they choose to bring any civil litigation against him. They also proposed
sending a notice to the alleged “victims,” stating, 1n an underlined sentence, that
should they choose their own attorney, Mr. Epstein would not be required to pay
their fees. The prosecutors further demanded that Mr. Epstein waive his right to
challenge any of the allegations made by these “victims.”

e The Assistant U.S. Attorney involved in this matter recomimended for the civil
attorney, a highly lucrative position, an individual that we later discovered was
closely and personally connected to the Assistant U.S. Attomey’s own bovfriend.

e [Federal prosecutors represented to Mr. Epstein’s counsel that they had identified
(and later rechecked and re-identified) several alleged “victims™ of federal crimes
that qualified for payvmeunt under 18 U.S.C. § 2253, a civil remedy designed to
provide financial benefits to victims. Only through state discovery provisions did
we later learn that many of the women on the rechecked “victim list” could not
possibly qualify under § 2255. The reason is that they, themselves. testified that
they did not suffer any type of harm whatsoever, a prerequisite for the civil recovery
under § 2255. Moreover, these women stated that they did not, now or i the past,
consider themselves to be victims.

e During the last few months, Mr. Herman, First Assistant Sloman’s former law
partner has filed several civil lawsuits against Mr. Epstein on behalf of the alleged
“victims.” It is our understanding that each of Mr. Herman’s clients are on the
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Government’s conildential “list of victims.” Most of these lawsuits szek $30
million in money damages.*

o Asgsistant U.S. Attorney David Weinstein spoke about the case in great detail 10
Landon Thomas, a reporter with the New York Times, and revealed confidential
information about the Government’s allegations against Mr. Epstein. The Assistant
U.S. Attorney alsco revealed the substance of confidential plea negonations.

¢ When counsel for Mr. Epstein complained about the media leaks, First Assistani
Sloman responded by asserting that “Mr. Thomas was given, pursuant to his
request, non-case specific information concerning specific federal statutes.” Based
on Mr. Thomas’ contemporaneous notes, that assertion appears to be false. TFor
example, Mr. Weinstein told Mr. Thomas that federal authorities believed that
Mr. Epstein had lured girls over the telephone and traveled in interstate commerce
for the purpose of engaging in underage sex. He recounted to Mr. Thomas the
USAO’s theory of prosecution against Mr. Epstein, replete with an anaiysis of the
kev statutes being considered. Furthermore, after Mr. Epstein’s defense team
complained about the leak to the USAO, Mr. Weinstein, in Mr. Thomas® own
description, then admonished him for talking to the defense, and getting him in
troub1= Mr. Weinstein further told him not 1o believe the “spin” of Mr. Epstein’s
1g,h-Duccd attorneys,” and then, according to Mr. Thomas, Mr. Wceinstein
forcefully “reminded” Mr. Thomas that all prior conversations were merely
hypothetical.

We are constrained to conclude that the actions of federal officials in this case strike at
the heart of one of the vitally important, enduring values in this country: the honest enforcement
of federal law, free of political considerations and free of the taint of personal f{inancial
motivations on the part of federal prosccutors that, at a minimum, raise the appearance of serious
tmpropriety.

We were told by U.S. Attorney Acosta that as part of the review he rcquested, the
Depariment had the authority, and his consent, to make any determination it deemed appropriate
regarding this matter, including a decision to decline federal prosecution. Yet, CEOS’s only
conclusion, based on its limited review of the investigation, is that U.S. Attorney Acosta would
notl abuse his discretion by proceeding against Mr. Epstein. Thus, the decision of whether

4 As rzcently as two months ago, Mr. Sloman was still listed publicly as 2 part of his former law firm. While we
assume this was an oversight, Mr. Stoman's identification as part of the firm raises the appearance of
impropriery. »

RFP MIA 000375



@013/013
05,28/ 200509 DB-EAX80A2E16AM Document 2R ,G_‘mggqlsonﬁl?SD Docket 06/02/2017 Page® ©f

05,1908 MON 13:20 FAX 1 213 680 8500 RIR I:t

i

»

Honorable Mark Filip
May 19, 2008
Page 8

prosecution is fair and appropriate has been placed, once again, in U.S. Attomey Acosta’s
hands.

In light of the foregoing, we respectfully ask that vou review this matter and discontinue
all federal involvement so that the State can appropriately bring this matter to closure. We
would greatly appreciate the opportunity to meet with you 1o discuss these important issues.
Such a meeting would provide the Department with an opportunity to review the paramount
issues of federalism and the appearance of seclectivity that are generated by the unprecedented
attempts lo broaden the ambit of federal statutes to places that they have never before reached.
We sincerely appreciaie your antention to this matter.

Respectiully submitted,

VI, ‘

Kenneth W. Starr Joe D. Whitley
Kirkiand & Ellis LLP Alston & Bird LLP
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CONFIDENTIAL

VIA FACSEMILE (202) 514-0407

[Honomble Muark i

Oftice of the Depuly Attorney Genreral
Pinited Swtes PDopariment of Jusice
O30 Pennsybvania Avenue, NoW.
Washinoton, D). 20530

Dcar dudee Fiip

This Jetwer briclly supplements our prior subpussion (o vou dated My 190 20080 bn thae
communication. we argently reavested that your Odfice conduct an independent revies of the
proposed federal proscoution of our chieny, Jeffrex Epstein, The dual reasons Jor our reguest that
vau review this matier are (1) the bedrock need for integrity n the enforcement ot dederal

‘ crminal laws, and (1) the profound Guestions raised by the unprecedented exicnmon of federal
v by the Lindred Siates Atorney s Offiee in M (the "USAQT) 1o o preminent pubhic fipurs

whu hag close tios te tormer President Chimon,

The need Tor review is now ail the more exivent. On Muonday, Mayv 160 20080 First
Assistant Joffrey Sloman of the UGSAQO respended to an emant from Jay Tetowiiz wdornunge LN
Attorney Adex Acosta that we would be secking vour Office’™s review. Mro Sloman's letter,
which smposed o deadline of June 2, “U( & 1o comply with ol the terms o U current Non-
Prosecutian Aurcement (the “Aprecment’). plus new unilaterad mmodilications. on puin of being
decmed i breach of that Agreement. appears 10 have been deliberateiy desiancd o deprive us ol

an adequate epportunity to seck vour Ofhce s revicw in this mater.

The USAOTs desire o loreclose a complote review s understandable, given that the
Chald fixplosation and Obscenity Section (CCEOS™) has alread vy determined that our substantive
arcuments recarding why o tederal proseceton of Mo Lpsicin s oot warranted  werce
“compethne.” However n contradiction to M. Sloman’s assertion that CLOS had provided an
mdependent. de neve jeview, CHOS made clear that o0 did nor do se indeed. CHOS declined o
exunune several of the more troubling aspects of the investicaton of Mr. Epstein including the
deliberate deak 1o the New York Tomes of numerous highly  conridenial aspects ol the
imvestizanon and neootintions between the paries as weil as the recent crop of arvl fawsuis
Hhed apainst M Epstan by Mr Sloman’s former aw partner,

Thi vnnecessary and arbnzarily anﬂ\Ld deadhne set by the HSAO was done withoai any

respeci for the vormal Tunctioming and schedulme of stete judicial matiers. W requires thn
‘ My Fpstamn’s counscl porsusde the Sate Antorney of Palny Beach to issuc o crmuinal iloration
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e Sinte Attornoy has pob dospite o bwo vear mvestizaton., Jotcrnnned o be

<

G ow charge thus th
spproprizic. Mo Epstein™s counsel must also successtully expediie o plea of cunliyv o thes charee

on o date prioe to Jabv § 2008 which s the dite presentdy sei by the sizte conrt Tudos

Further. the unnecessary deadline is even mare problemaiic hecause My iipsiom’s efiort
o recencile the stete charge and senfence with the terms of the Agrcement requires an unusual
and unprecedented threatened applicavion of federal Taw. Thus. it places My Epsicn i the
tnehily unusual position  of hoving to domand that the SIHe GCquitsce 16 8 GIOFC SUVCIT

yunishment thim i had alreadyv determined was approprize.
]

We have attempted o resolve these and other assucys through the HRAO and CFOS,
eocluding rasig our voncerns about ihe USAQ s mappropriate conduct with respect to this
matter. But these avenues have now heen shut down. Mr. Sloman’™s letier purports o prehibs
v further comtact between My Epstent’s delense team and VN Attomey Acosts, and instend
reguires us o comnuancaie with the USAO onty thoueh Mr. Sloman’s subordinates.

Winle o opuins uy o osay thiss this misgusded prosceution from the ostset wives the
appearance that st may have been politicalty monvaied, Mo Epsicin as a bighiy successtul, selt-
made businessman and philanthropist who entered the pubiic arcna oniv by virine of hic close
persenad assecushon with former President Bili Chinton. There s hittke doubt ms our muinds that
the USAQ never would have contemplated a prosecction in this case if My ipsiein were tust

another “lohn”

LSS Adtorney Acosia previousty has siated thay he is “sviapathetic” o our tederubisn-
related concerns, but he has taken the position that his awtherity is limited by entorcement
policies set forth i Washington, D.C. As expressed in owr prior communication 16 van, woe
behieve thai o complete and independent appraisai and resobetion of this case most ::ppxﬁpri.mrix
would he undertaken by yvour Offtce begimning with the rescission of the arbirary . unizer, and
pnprecedented deadiine that Mr, Sloman demands 10 have imposcd in this case. AL the very
feast. we would sppreciate wtolling of the arbitary tmetine imposed on owr clicnt by the 1USAD
i order 1o alfow tme for vour office o consider our request 1t vou ondertake o review of s

CUsC.
Thank you for vour time and atteation.

Respeetiully submisied.

~ .
/W,:.//‘/ & g g ,:LZ g /’7/1/(/\,\
Nenneth W Starr h)L 1) Whitley /
Kirkland & s 1LY /\lblUll & Bird LI

11008
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