D. Epstein Further Delays His Guilty Plea

The addendum did not bring the case to conclusion. Instead, the matter entered a new,
protracted phase, which involved the upper echelons of the Department of Justice. Despite the
fact that Epstein and his attorneys had signed the NPA, they pursued a new strategy of appealing
to senior Department managers with the goal of setting aside the NPA entirely. Although
ultimately unsuccessful, the strategy delayed the entry of Epstein’s guilty plea by months.

On October 29, 2007, Villafafia emailed Sloman, raising several issues that she wanted
Sloman to address with Lefkowitz. Among other things, Villafafia pointed out that the NPA
required Epstein to use his “best efforts” to comply with the agreement, but he had failed to comply
with the timeline established by the NPA when he sought and obtained“a plea hearing
postponement from October 26 to November 20. Responding to Lefkowitz’s-attempts to limit the
USAOQO’s communications with various entities and individuals, Villafaiia noted that the USAO
needed to be able to communicate with the State Attorney’s Office and’the vietims’ attorney “to
[e]nsure that Epstein is abiding by the terms of the agreement.”

That same day, Assistant State Attorney Belohlavek informed,Sloman that the state judge
assigned to the case had scheduled Epstein’s plea and sentence iniearly January 2008. Belohlavek
assured Sloman that the “plea and sentence will definitelyi,oceur before the January 4th date that
was agreed on by all for the sentencing.”'* Nonetheless, emailsover the course of the next month
show that the USAQ, the State Attorney’s Office, and defense counsel continued to communicate
regarding the date of the guilty plea, with the USA@ asserting that a proposed January 7, 2008
date for the entry of Epstein’s guilty plea was*“unacceptable,” while the defense contended that
Epstein had not agreed to any date. Finally, ‘after multiple communications referring to various
potential dates, on December 7, 2007=Epsteinyattorney Jack Goldberger issued a Notice of
Hearing, setting the case for January 4;,2008,!%°

E. Epstein Seeks Departmental Review of the NPA’s § 2255 Provision Relating to
Monetary Damages for the Victims

With Epstein’s plea hearinig delayed, he launched a new effort to undermine the validity of
the NPA, this time withifnthe Department. On November 16,2007, Epstein attorney Kenneth Starr
called the office of Assistant Attorney General for the Criminal Division Alice Fisher and left a
message that e was calling regarding Epstein.!”' At Fisher’s request, Lourie, who in late
September 2007 had begun serving his detail as Fisher’s Principal Deputy and Chief of Staff,
returned the call. Fisher told OPR that she had no recollection of this call, and Lourie also could

149 The NPA had required Epstein’s plea and sentencing to occur by October 26, 2007, but provided that Epstein
could report to begin serving his sentence on January 4, 2008.

150 State v. Epstein, No. 2006-CF-9454, Notice of Hearing (Fifteenth Judicial Circuit, Dec. 7, 2007).

131 In a meeting with Acosta and Sloman on November 21, 2007, Lefkowitz informed them that Starr had placed

a call to Fisher.
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not recall for OPR the substance of his conversation with Starr, other than that it was likely about
Epstein’s wish to have the Department review the case.'?

On November 28, 2007, Starr requested, by letter, a meeting with Fisher. In his letter, Starr
argued that the USAO improperly had compelled Epstein to agree to pay civil damages under
18 U.S.C. § 2255 as part of a state-based resolution of a criminal case. On the same day, Lefkowitz
emailed Sloman, complaining about the USAO’s plan to notify victims about the § 2255 provision
and alerting Sloman that Epstein’s counsel were seeking a meeting with the Assistant Attorney
General “to address what we believe is the unprecedented nature of the section 2255 component”
of the NPA. After Lourie sent to Sloman a copy of the Starr letter, Sloman forwarded it to
Villafaiia, asking herto prepare a chronology of the plea negotiations and how the § 2255 proyvision
evolved. Villafafia responded that she was “going through all of the ways in whichithey have tried
to breach the agreement to convince you guys to let me indict.”

In Washington, D.C., Lourie consulted with CEOS Chief Oosterbaan,/asking for his
thoughts on defense counsel’s arguments. At the same time, at Lourie’s request, Villafafia sent
the NPA and its addendum to Lourie and Oosterbaan. Oosterbaan respondedto Lourie that he was
“not thrilled” about the NPA; described Epstein’s conduct as ufiusually “egregious,” particularly
because of its serial nature; and observed that the NPA was “pretty,advantageous for the defendant
and not all that helpful to the victims.” He opined, however, that the Assistant Attorney General
would not and should not consider or address the NP A““‘pthenthan to say that she agrees with it.”
During her OPR interview, Fisher did not recall/reading Starr’s letter or discussing it with
Oosterbaan, but believed the comment abouteryagree[ing] with it” referred to a federal
prosecution of Epstein, which she believed was appropriate. She told OPR, however, that she
“played no role in” the NPA and did not reyiew or approve the agreement either before or after it
was signed.

As set forth in more detail i Chapter Three of this Report, Villafafia planned to notify the
victims about the NPA and its_§ 2255 provision, as well as about the state plea hearing, and she
provided a draft of the notification letter to Lefkowitz for comments. On November 29, 2007,
Lefkowitz sent Acosta a letter,complaining about the draft notification to the victims. Lefkowitz
asked the USAOQ to refrain from notifying the victims until after defense counsel met with Assistant
Attomney General Fisher,Jwhich he anticipated would take place the following week. Intemal
emails indicate that Lourie contacted Oosterbaan about his availability for a meeting with Starr,
but both Fishertand Lourie told OPR that such a meeting never took place, and OPR found no
evidence that it did

Acosta promptly responded to Lefkowitz by letter, directing him to raise his concerns about
victim notification with Villafafia or Sloman. Acosta also addressed Epstein’s evident efforts to
stop'the NPA from being enforced:

152 In a short email to Fisher, the next day, Lourie reported simply: “He was very nice. Kept me on the phone

for [a] half hour talking about [P]epperdine,” referring to the law school where Starr served as Dean.

95

CA/Aronberg-000563
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



C ‘ }
V

t
!
I
|

[S]ince the signing of the September 24th agreement, more than two
months[] ago, it has become clear that several attorneys on your
legal team are dissatisfied with that result.

[You], Professor Dershowitz, former Solicitor [General] Starr,
former United States Attorney Lewis, Ms. Sanchez and Messrs.
Black, Goldberger and Lefcourt previously had the opportunity to
review and raise objections to the terms of the Agreement. The
defense team, however, after extensive negotiation, chose to adopt
the Agreement. Since then counsel have objected to several steps
taken by the U.S. Attorney’s Office to effectuate the terms of*the
Agreement, in essence presenting collateral challenges to_portions
of the Agreement.

It is not the intention of this Office ever to require a defendant to
enter a plea against his wishes. Your client has the right to proceed
to trial. If your client is dissatisfied with his Agreement, or believes
that it is unlawful or unfair, we stand{ready t6 unwind the
Agreement. ’

In a separate, seven-page letter to Starr; "with Villafafia’s and Sloman’s input, Acosta
responded to the substance of Starr’s November 28 letter to Assistant Attorney General Fisher.
Fisher told OPR that she did not recall why/Agosta, rather than her office, responded to the letter,
but she conjectured that “probably I was.trying te.make sure that somebody responded since [the
Criminal Division wasn’t] going to respond.”'*?

In his seven-page letter, sent 10 Starr on December 4, 2007, Acosta wrote:

The Non-Prosecution Agreement entered into between this Office
and Mr. Epstein‘responds to Mr. Epstein’s desire to reach a global
resolutionwof his state and federal criminal liability. Under this
Agreement, this District has agreed to defer prosecution for
ehiumerated sections of Title 18 in favor of prosecution by the State
of'Elorida, provided . . . Mr. Epstein satisfies three general federal
interests: (1) that Mr. Epstein plead guilty to a “registerable”
offense; (2) that this plea include a binding recommendation for a
sufficient term of imprisonment; and (3) that the Agreement not
harm the interests of his victims.

Acosta explained in the letter that the USAQO’s intent was “to place the identified victims
in the same position as they would have been had Mr. Epstein been convicted at trial. No more;
no less.” Acosta documented the USAQ’s understanding of the operation of the NPA’s § 2255

153 The USAO may have been asked to respond because Starr’s letter raised issues that had not been previously

raised with the USAQ, and it would normally fall to the USAO to address them in the first instance.
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provision, recounted the history of NPA negotiations, and described the post-signing efforts by
Epstein’s counsel to challenge portions of the NPA. Acosta’s letter concluded:

Although it happens rarely, I do not mind this Office’s decision
being appealed to Washington, and have previously directed our
prosecutors to delay filings in this case to provide defense counsel
with the option of appealing our decisions. Indeed, although I am
confident in our prosecutors’ evidence and legal analysis, 1
nonetheless directed them to consult with the subject matter experts
in [CEOS] to confirm our interpretation of the law before approving
their [charges]. I am thus surprised to read a letter addressed to
Department Headquarters that raises issues that either have not been
raised with this Office previously or that have been raised, and“in
fact resolved, in your client’s favor.

I am troubled, likewise, by the apparent lack of finality in) this
Agreement. The AUSAs who have been negotiating with=d€fense
counsel have for some time complained to me regarding the tactics
used by the defense team. It appears to themythat as soon as
resolution is reached on one issue, defense, counsel finds ways to
challenge the resolution collaterally. Myesponse thus far has been
that defense counsel is doing its job to vigorously represent the
client. That said, there must be closure on this matter. Some in our
Office are deeply concerned that defense counsel will continue to
mount collateral challenges¢totprovisions of the Agreement, even
after Mr. Epstein has entered his guilty plea and thus rendered the
agreement difficult, if ot impossible, to unwind.

I would reiterate that it is not the intention of this Office ever to force
the hand of a defendant to enter into an agreement against his
wishes. | Your client has the right to proceed to trial. Although time
is, of the'essence . . . I am directing our prosecutors not to issue
Yictim notification letters until this Friday . . . to provide you with
time to review these options with your client. . . . We expect a
written decision by [December 7, 2007] at 5 p.m., indicating
whether the defense team wishes to reaffirm, or to unwind, the
Agreement.

Acosta explained to OPR that he did not view his letter as “inviting” Departmental review,
but he believed the Department had the “right” to address Epstein’s concemns. Moreover, the
USAQ?’s only option at that time was to declare Epstein in breach of the NPA, which would have
prompted litigation as to whether Epstein was, in fact, in breach. Acosta noted that defense counsel
repeatedly proclaimed Epstein’s intent to abide by the agreement, making any USAOQ effort to
declare him in breach more difficult. In fact, the day after receiving Acosta’s letter, Starr and
Lefkowitz responded to Acosta (with copies to Sloman and Assitant Attorney General Fisher) that
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the defense “[f]irst and foremost” reaffirmed the NPA and that Epstein “has no intention of
unwinding the agreement.”

On December 7, 2007—the deadline set by Acosta in his December 4, 2007 letter to Starr—
the defense transmitted to the USAQ a one-sentence “Affirmation” of the NPA and its addendum,
signed by Epstein.!*

F. Despite Affirming the NPA, Defense Counsel Intensify Their Challenges to It
and Accuse Villafaia of Improper Conduct

1. December 7 and 11, 2007: Starr and Lefkowitz Send to Acosta'Letters
and “Ethics Opinions” Complaining about the Federal Investigation
and Villafaiia

On the same day that the defense team sent Epstein’s “Affirmatiton”to the USAO, Starr
and Lefkowitz sent to Acosta two “independent ethics opinions”—one authored by prominent
criminal defense attorney and former U.S. Attorney Joe Whitley, which’ assessed purported
improprieties in the federal investigation of Epstein, and the oth€r, by a prominent retired federal
judge and former U.S. Attomney, arguing against the NPA’s use of the civil damages recovery
provision under 18 U.S.C. § 2255 “as a proxy for traditional criminal restitution.”

Days later, on December 11, 2007, Starr senta letter t0 Acosta transmitting two lengthy
submissions authored by Lefkowitz presenting substantiveé challenges to the NPA and to the
“background and conduct of the investigation.”. These submissions repeated arguments previously
raised by the defense but also asserted new,i§sues. I one submission, 20 pages long, Lefkowitz
addressed the “improper involvement” of federal authorities in the investigation and criticized
Villafafia for a number of alleged improprieties, including having engaged in “unprecedented
federal overreaching” by seeking/to presecute Epstein federally, “insist[ing]” that the State
Attorney’s Office “charge Mr. Epstein with violations of law and recommend a sentence that are
significantly harsher than what the State deemed appropriate,” and requiring that Epstein plead
guilty to a registrable offenseya “harsh” condition that was “unwarranted.”!

* Lefkowitz alserargued that the federal investigation relied upon a state investigation that
was “tainted” by the ledd PBPD Detective’s misrepresentation of key facts in affidavits and
interview summaries, leading the USAO to make its charging decision based on flawed
information that “compromised the federal investigation.” Finally, Lefkowitz criticized federal
involvement inythe state plea process as a violation of “the tenets of the Petite Policy.” In a second,
13-page submission, Lefkowitz reiterated Epstein’s complaints about the § 2255 component of the
NPA, arguing, among other things, that federal prosecutors “should not be in the business of
hélping alleged victims of state crimes secure civil financial settlements.”

154 The Affirmation read: I, Jeffrey E. Epstein do hereby re-affirm the Non-Prosecution Agreement and

Addendum to same dated October 30, 2007.”

155 Villafafia sent Lefkowitz a five-page letter responding to the accusations made against her personally.
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Notwithstanding these voluminous submissions, Lefkowitz added that Epstein
“unconditionally re-asserts his intention to fulfill and not seek to withdraw from or unwind” the
NPA.

2. As a Result of the Starr and Lefkowitz Submissions, the New USAO
Criminal Chief Begins a Full Rev_iew of the Evidence, and Acosta
Agrees to Meet Again with Defense Counsel

After reviewing Starr’s and Lefkowitz’s letters, Sloman notified Villafafia that “in light of
the recent Kirkland & Ellis correspondence” he had asked Robert Senior, who had succeeded
Menchel as Chief of the USAO’s Criminal Division, to review de novo the evidence underlying
the proposed revised indictment, and Sloman asked Villafafia to provide Senior-with all the state
and FBI investigative materials.

In the meantime, Acosta agreed to meet with Starr and other Epstein defense attorneys to
discuss the defense complaints raised in Lefkowitz’s December 11, 2007 submissions.!** The
meeting took place in Miami on December 14, 2007. The defensestéam included Starr,
Dershowitz, Lefcourt, and Boston attorney Martin Weinberg. /The USAO side included Acosta,
Sloman, Villafafia, and another senior AUSA, with the Miami EBI Special Agent in Charge and
Assistant Special Agent in Charge also present. In additionito previously raised arguments, during
this meeting, Epstein’s attorneys raised a new argument—that the state charge to which Epstein
had agreed to plead guilty did not apply to the facts of the case.

3. The Defense Notifies Acosta That It May Pursue a Department Review
of the USAO’s Actions

Shortly after the December 1442007 meeting, Lefkowitz notified Acosta that if the issues
raised at the meeting could not be résolved promptly, the defense team may “have no alternative
but to seek review in Washington?? Acosta notified Assistant Attorney General Fisher that the
defense team might make an appeal to,hér, and he asked her to grant such a request for review and
“to in fact review this case in an expedited manner [in order] to preserve the January 4th plea date.”
Starr and Lefkowitz then sent to”Acosta a lengthy letter, with numerous previously submitted
defense submissions, reviewing issues discussed at the meeting, and advising that Epstein sought
a “prompt, independentyexpedited review” of the evidence by “you or someone you trust.” The
letter reiterated(Epstein’s position that his conduct did not amount to a registrable offense under
state law or a violation of federal law, and with respect to the NPA’s § 2255 provision, that it was
“impropef” totequire Epstein to pay damages “to individuals who do nothing but simply assert a
claim’(under the statute.

156 As Assistant Attorney General Fisher’s Chief of Staff, Lourie had informed Starr that Fisher hoped Starr
would speak 1o Acosia to “resolve the[] fairly narrow issues” raised in Starr’s correspondence with Acosta. Acosta
had the Starr and Lefkowitz submissions of December 11 forwarded to Fisher.
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4. Acosta Attempts to Revise the NPA § 2255 Language concerning
Monetary Damages, but the Defense Does Not Accept It

Acosta undertook to respond to defense counsel’s continuing concern about the § 2255
provision. He sent to Deputy Assistant Attorney General Sigal Mandelker language that he
proposed including in a revision to the NPA’s § 2255 implementation section. Mandelker
forwarded the language to her counterpart in the Civil Division, who responded to Mandelker and
Acosta that he did not have “any insight” to offer. On December 19, 2007, after Acosta and
Sloman had a phone conversation with Starr and Lefkowitz, Acosta sent to Sanchez(a letter
proposing to resolve “our disagreements over interpretation[]” by replacing the existing language
of the NPA relating to § 2255 with a provision that would read:

Any person, who while a minor, was a victim of a violation of+an
offense enumerated in Title 18, United States Code, Section(2255,
will have the same rights to proceed under Section 2255 asushe
would have had, if Mr. Epstein [had] been tried federally) and
convicted of an enumerated offense. For purposes of impleménting
this paragraph, the United States shall proyide Mr. Epstein’s
attorneys with a list of individuals whom~it “was prepared to
name . . . as victims of an enumerated offense by Mr. Epstein. Any
judicial authority interpreting this provision, ingluding any authority
determining which evidentiary burdens if any a plaintiff must meet,
shall consider that it is the intent of the ‘parties to place these
identified victims in the same pOsition as'they would have been had
Mr. Epstein been convicted at trial. No more; no less.

Acosta also noted that he had resisted‘his prosecutors’ urging to declare the NPA breached by the
defense delays.!’

Lefkowitz responded by letteryd few days later, suggesting that Acosta’s proposal raised
“several troubling questions™ and that “the problem arises from the incongruity that exists when
attempting to fit a federal civil réfedies statute into a criminal plea agreement.”'*® In a follow-up
letter to Acosta, to addressithe USAQ’s concern that Epstein was intentionally delaying the entry
of his guilty plea, Lefkowitz asserted that “any impediment to the resolution at issue is a direct
cause of the disagreements between the parties,” and that defense counsel had “at all times made
and will continuéyto make sincere efforts to resolve and finalize issues as expeditiously as
possible.”

Acosta told OPR that despite this assurance from defense counsel, he was “increasingly
frustrated™ by Epstein’s desire to take an “11th hour appeal” to the Department so soon before the

157 As described in detail in Chapter Three, Acosta’s December 19, 2007 letter also addressed defense objections

to notifying the victims about the NPA and the state plea.

158 After Starr and Lefkowitz had another conversation with Acosta and Sloman, Lefkowitz sent a second letter

to Acosta reiterating concerns with the § 2255 provision and asserting that the provision was “inherently flawed and
becoming truly unmanageable.” In the end, the defense teamn rejected Acosta’s December 19, 2007 NPA modification
letter.
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scheduled January 4, 2008 plea hearing. As soon became apparent, Acosta was unable to achieve
an expedited review so that Epstein could plead guilty and be sentenced by
January 4, 2008, and the plea and sentencing date was rescheduled. On January 2, 2008, Sloman
spoke with Assistant State Attorney Belohlavek, who confirmed that the change of plea hearing
had been postponed. In an email reporting this to Acosta and Villafafia, Sloman said that Epstein’s
local defense attorney Goldberger had told Belohlavek the postponement was because the facts
“did not fit the proposed state charge” and that Belohlavek told Sloman she agreed with that
assessment.’® The next day, Villafafia sent to Acosta and Sloman a local newspaper article
reporting that Epstein’s state plea hearing was reset for March and in exchange for it the federal
authorities would drop their investigation of him. Acosta also sent to Sloman and ¥illafafia an
email memorializing a statement made to him by Lefkowitz in a phone callthat dayy “‘I
[Lefkowitz] may have made a mistake 6 months ago. [Belohlavek] told us solieitation [is] not
registrable. It turns out that the actual offense charged is.”” 1€

5. January 7, 2008: Acosta and Sloman Meet with Sanchez, Who Makes
Additional Allegations of USAO Misconduct

On January 7, 2008, Acosta and Sloman met with defense attorney Sanchez at her request.
According to meeting notes made by Sloman, among other things, Sanchez alleged that the
USAOQ’s media spokesperson had improperly disclosed details of'the Epstein case to a national
news reporter, and Sanchez “suggested that the USAOQ%ould\avoid any potential ugliness in DC
by agreeing to a watered-down resolution for Epstein.” After Acosta excused himself to attend
another meeting and Sloman refused to speak further{with Sanchez “without a witness present,”
she left. Later that day, Acosta and Sloman spokewby phone with Starr, Lefkowitz, and Sanchez,
who expressed concern about the “leak” to thenews media, reiterated their objections to the NPA,
and pressed for the “watered-down resolution,” which they specified would mean allowing Epstein
to plead to a charge of coercion instead‘of procurement, avoid serving time in jail, and not register
as a sexual offender. A note in the margin of Sloman’s handwritten notes of the conversation
reads: “We’re back to where we started in September.”

That evening, Villafafia expressed concern that the delay in resolving the matter was
affecting the USAOQ’s_ability to go forward with a prosecution should Epstein renege on his
agreement, and she outlined,for Acosta and Sloman the steps she proposed to take while Epstein
was pursuing Departmental review. Those steps included re-establishing contact with victims,
interviewing yictims in New York and one victim who lived in a foreign country, making contact
with “potential sources of information” in the Virgin Islands, and re-initiating proceedings to
obtain Epstein*s computers.

In.the meantime, USAQO Criminal Division Chief Robert Senior performed a “soup to nuts”
review of the Epstein investigation, reviewing the indictment package and all of the evidence
Villafafia had compiled. He told OPR that he could not recall the reason for his review, but opined

159 Belohlavek told OPR that she did not recall this incident, but she noted that the PBPD report did set forth
facts supporting the charge of procurement of a minor.

160 Although the meeting Lefkowitz had with Lourie, Villafafia, Krischer, and Belohlavek to discuss the state
resolution was only four months prior, not six, Lefkowitz’s reference was likely to the September 12, 2007 meeting.
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that it was to establish whether, if the plea fell apart, he, as Chief, would agree “that we can go
forward with” the charges. He did recall being concerned, after completing the review, that “we
did not have . . . a lot of victims . . . lined up and ready to testify” and that some victims might “not
be favorable for us.” Nevertheless, he concluded that the proposed charges were sound, and he
told Acosta that he would approve proceeding with a federal case.

6. Acosta Asks CEOS to Review the Evidence

Notwithstanding Senior’s favorable review, Acosta and Sloman told Starr and Lefkowitz
that they “appreciate[d]” that the defense wanted a “fresh face” to conduct a review, and noted that
the Criminal Chief had not undertaken the “in-depth work associated with the issues raised\by the
defense.” They told the defense team that Acosta had asked CEOS to “come on‘board” and that
CEOS Chief QOosterbaan would designate an attorney having “a national perspeetive” to conduct
a fresh review in light of the defense submissions. Oosterbaan assigned a CEOS|Trial Attorney
who Villafafia understood was to review the case and prepare for trial in"the event’Epstein did not
“consummate” the NPA. The CEOS Trial Attorney traveled to Florida to review the case
materials, and to meet with Villafafia to discuss the case and interview some’of the victims. After
one such meeting, Villafafia wrote to Acosta and Sloman:

We just finished interviewing three of thedgirls. I'wish you could
have been there to see how much this has,affected them.

One girl broke down sobbing so thatywe had to stop the interview
twice within a 20 minute span. Shewegained her composure enough
to continue a short time, but she said that she was having nightmares
about Epstein coming after her and she started to break down again,
so we stopped the interview.

The second girl .~ %, told\us that she was very upset about the 18
month deal she’had read.dbout in the paper. She said that 18 months
was nothing ‘and that she had heard that the girls could get
restitution, but she'would rather not get any money and have Epstein
spend a'significant time in jail.

Thes€ girls deserve so much better than they have received so far,
and I hate feeling that there is nothing I can do to help them. ¢!

The CEOS Trial Attorney had substantial experience prosecuting child exploitation cases.
She told OPR that in her view, the victim witnesses in this case presented a number of challenges
for a prosecution: some of the victims did not want to admit they had sexual contact with Epstein;
some had recruited other victims to provide Epstein massages, and thus could have been charged
as accomplices; some had “drug histories and . . . things like that”; some could appear to have been
“complicit”; and there was no evidence of physical violence against the victims. She did not regard

161 Villafafia added, “We have four more girls coming in tomorrow. Can I persuade you to attend?”
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these victim issues as insurmountable but, based on these alone, the CEOS Trial Attorney
considered a potential prosecution of Epstein to be a “crap shoot.” In addition, she told OPR that
there were novel legal issues in the case that also presented difficulties, although she believed these
difficulties could be overcome. Shortly after the CEOS Trial Attorney met with the victims,
however, “things just stopped” when QOosterbaan instructed her to cease her involvement in the
case and CEOS engaged in the Criminal Division review sought by Epstein’s defense team.

IX. FEBRUARY -JUNE 2008: THE DEPARTMENT’S REVIEW

Epstein’s defense attorneys sought a broad review from the Department, one that would
encompass the defense complaints about federal jurisdiction, specific terms in the. NPA,"and the
various allegations of professional misconduct by USAO attorneys and other“personnel. The
Department, however, only reviewed the issue of federal jurisdiction and neverreviewed the NPA
or any specific provisions.'> Nonetheless, the process took several months as’the defense
appealed first to CEOS and the Department’s Criminal Division, and/then to.the Office of the
Deputy Attorney General. The chart set forth on the following page shows the positions and
relationships among the individuals in those offices involved in communieating with the USAO
or defense beginning in November 2007 or in those offices’ xéviews, which continued through
June 2008.

162 On February 28, 2008, USAO Eriminal Division Chief Senior sent to the Civil Rights Division written
notification of the USAQO’s “ongoing investigation'of a child exploitation matter” involving Epstein and others “that
may result in charges of violations,of 18 TiS.C/'§ 1591.” USAM § 8-3.120 required a U.S. Attorney to notify the
Civil Rights Division, in writing, ¥[a]t the outsct of a criminal investigation . . . that may implicate federal criminal
civil rights statutes, . . . and in no event later than ten days before the commencement of the examination of witnesses
belore a grand jury.” The provision also required notification to CEOS in cases involving sex trafficking of minors.
The written notification was toyidentify the targets of the investigation, the factual allegations to be investigated, the
statutes which may have been violated, the U.S. Attorney’s assessment of the significance of the case, whether the
case was of “national interes(j~and the U.S. Attorney’s proposed stafling of the matter.

Villafafia became aware of this requirement in late February 2008, and she prepared a written notification
that was edited by)Sloman, who discussed it with Acosta. Afler briefly summarizing the facts, Senior advised:

The Office anticipates charges of violations of Title 18, United States Code,
Sections 371, 2422, 2423, and 1591. The investigation of the case by the City of
Palm Beach Police Departiment has resulted in press coverage because of the
titillating nature of the facts, but we see this case as similar (o other “child
prostitution” cases charged by our office, and not a matter of “national interest™
as defined by the U.S. Attorney’s Manual.

In the notification, Senior stated that CEOS “has been involved and is currently reviewing the matter,” he
anticipated the case would be staffed by USAO and Department personnel, and “{i]f we determine that the case should
be fcharged], a copy [of the charging document] will be forwarded to you.” OPR did not locate a response from the
Civil Rights Division to the notification.
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Office of the Deputy
-Attorney General

“Criminal Division

A. February —May 15, 2008: Review by CEOS and the:Criminal Division

On February 21, 2008, soon after the CEOS Trial Attorney met with victims, Oosterbaan
spoke withiLefkowitz about CEOS’s role. In a subsequent-email to Villafafia, Sloman, and Senior,
Ouwsterbaan explained:

I told [Lefkowitz] that :all I want to do is help the process move
forward, and if they think we best help the:process by taking a fresh
and objective look at'the case and their arguments [then] that i's what
I want to.do. 1told him'thatif that’s what they want — if that is what
will help the process to move forward —then. T don’t think it’s
advisable for CEOS to partner-with.the USAQO on the case. He wants
to think dbout that (and probably talk to his co-counsel about
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whether it is better to have us partnered in the case or just serve a
review function) and he said he’d get back to me later today.

Oosterbaan told OPR that this email reflects that he likely told Acosta that he intended to
limit CEOS’s role to review only, and Acosta asked him to “make sure the defense is okay with
that,” to preempt a possible defense complaint about CEOS’s involvement in the review.
Oosterbaan explained to OPR that “the defense ke[pt] bringing up new arguments and new
problems and [the USAO was saying] look if we’re going to do this, if you’ve got a problem with
it, tell us now.”

By February 25, 2008, Lefkowitz told Qosterbaan, who informed Sloman, that the\CEOS
role should be “review only.” Lourie had just then left the Department to enter4private practice,
and Oosterbaan continued to keep his direct supervisor, Deputy Assistant=Attomey General
Mandelker, informed of the defense team contacts. Sloman emailed Lefkowitz that CEOS was
“ready to proceed immediately” with a review of the matter. Sloman advisediLefkowitz that “in
the event CEOS decides that a federal prosecution should not be undertaken against Mr. Epstein,
this Office will close its investigation,” but that, “should CEOS disagre€ with Mr. Epstein’s
position, Mr. Epstein shall have one week to abide by [the NPA].” Sloman forwarded this email
to Villafafa, who responded, “Why would we possibly let him keep the same deal after all he has
put us through? And after we have discovered 6 new girlsy, . »”

The defense soon signaled that the CEOS review weuld not end Epstein’s requests for the
Department’s involvement. On February 29, 2008, Lefkowitz requested a defense meeting with
Oosterbaan on March 12, 2008.'%3 Starr spoke*to Assistant Attorney General Fisher and “made it
clear that [the defense team would] want an‘audience'with her if [CEOS] decid[ed] to support the
prosecution.” On March 6, 2008, Acosta-alerted'Sloman and Oosterbaan that Starr and Lefkowitz
had called him to express “concern” dbout.Qosterbaan’s participation in the case, and indicated
that “they may ask for more seniorinyolvement.” Acosta “informed them that they certainly had
the right to ask whomever theywanted for whatever they thought appropriate, and that whatever
process would be given them/was up to"'whomever they asked.”

The next day, Lefkowitz followed up with Acosta in an email:

We appreciate that you will afford us as much time as Main Justice
determines is appropriate for it to conduct a review of this matter.
As\you have suggested, we will initiate that review process with
Drew Oosterbaan, and engage in a discussion with him about all of
the facts and circumstances, as well as the legal and policy issues
associated with this case. . . . However, due to our misgivings
(engendered because Drew has told us that he sees himself as a
prosecutor and has already made clear he would be ready and willing
to prosecute this case himself])] we may well find it necessary to

163 The defense team meeting with CEOS was originally to be set for late January, but never got scheduled for

that time. On February 23, Sloman inforined Lefkowitz that the USAO was “very concerned about additional delays”
in the Departmental review process, but would agree to a short extension of the March 3 deadline “to provide CEOS
time to engage in a thorough review.”
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appeal an adverse determination by him within the DOJ. Ken [Starr]
and I appreciate that you understand this and have no objection to
our seeking appellate review within DOJ.

Starr, Lefkowitz, and Martin Weinberg attended the March 12, 2008 meeting, as well as
the former Principal Deputy Chief of CEOS, who had joined the Epstein defense team.
Oosterbaan, Mandelker, and a current CEOS Deputy Chief represented the Department. The
current CEOS Deputy Chief told OPR that it was primarily a “listening session” with Starr doing
most of the presentation. Qosterbaan told OPR that he recalled “some back and forth” begause the
defense team was saying “some outrageous things.” Both Oosterbaan and his DeputyChief were
disturbed that the former CEOS Principal Deputy Chief, who had been an aggressive,advocate for
child exploitation prosecutions, was supporting the defense position, although-agcording to the
CEOS Deputy Chief, the former Principal Deputy Chief gave only a “weak-piteh™that was not
effective.

After the meeting, Starr and Lefkowitz made multiple written submissions to the Criminal
Division. One submission provided a lengthy list of USAO actions that*have caused us serious
concern,” including the following:

“Federal involvement in a state criminal gprosecution without any

communication with state authorities”; %4

the issuance of legal process and doeument’requests for items that
“had no connection to the conduct at issue”;

the nomination “of an individualclosely associated with one of the
Assistant United StateséAttorneys involved in this case” to serve as
the victims’ attorney’representative;

the “insistence” on a victim notification letter inviting the victims to
make sworn statements at Epstein’s sentencing; and

the purported existence of a “relationship” between Sloman and a
law firm representing several of the alleged victims in civil suits
against Epstein.'%°

16 This complaint appeared to be at odds with Villafafia’s understanding that the defense objected to USAO
comumiunications with the state authoritics. In November 2007, Sloman noted to Lefkowilz, “Your recent
correspondence atlempting to restrict our Office from communicating with te State Attorney’s Office . . . raiscs
concern.” In a March 2008 email reporting to CEOS about the state casc, Villafafia noted that she did not know
whether a state “misdemeanor deal [was] back on (he table because the defense demanded that we have no contact
with the State Attorney s Office, so I haven’t spoken with the [Assistant State Attorney] in over 6 months.” Villafafha
later reported to Acosta and Sloman that when Krischer complained to her that the USAO had not been cominunicating
with him, she explained to Krischer that “it was the defense who were blocking the channels of communication.”

163 In approximately 2001, Sloman briefly left the USAO and for a few months was in private practice with a
Miami attorney, whose practice specialized in plaintiffs sexual abuse claims. During 2007-2008, the attorney
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In another letter, Starr renewed the defense accusation that the USAQO improperly disclosed
information about the case to the media, and accused Sloman and Villafaiia of “encouraging civil
litigation” against Epstein. Finally, in a letter to Assistant Attorney General Fisher on
May 14, 2008, Starr thanked her for having spoken with him the previous day, reiterated the
defense team’s various complaints, and asked her to meet with him, Lefkowitz, and Whitley.

Meanwhile, Oosterbaan’s Deputy Chief drafted a decision letter to be sent from Qosterbaan
to Lefkowitz, and over the course of several weeks, it was reviewed by and received input from
Deputy Assistant Attorney General Mandelker and Assistant Attorney General Fisher, as well as
the Criminal Division’s Appellate Section (regarding certain legal issues) andc Office of
Enforcement Operations (regarding the Petite policy). Oosterbaan told OPR that, notwithstanding
the defense submissions on a wide variety of issues and complaints, CEOS’s review was limited
to determining whether there was a basis for a federal prosecution of Epstein.

QOosterbaan’s letter, sent to Lefkowitz on May 15, 2008, notified the,defense team that
CEOS had completed its independent evaluation of whether prosecution of) Epstein for federal
criminal violations “would contradict criminal enforcement policy interests?” The letter specified
that CEOS’s review addressed the “narrow question” of whether a legitimate basis existed for a
federal prosecution, and that CEOS did not conduct a de novo reyiew of the facts, analyze issues
relating to federal statutes that did not pertain to child expl@itation, or review the terms of the NPA
or the prosecutorial misconduct allegations. The letterstatedithat based on its examination of the
material relevant to its limited review of the matter, CEOS had concluded that “federal prosecution
in this case would not be improper or inappropriate” and that Acosta “could properly use his
discretion to authorize prosecution in this case’™

On May 19, 2008, Lefkowitz reaghed outto Acosta to request a meeting and specifically
asked that Acosta “not shunt me off to6ne of your staff.” Lefkowitz made several points in support
of the request for a meeting: (1) CEQS’s\etter acknowledged that federal prosecution of Epstein
would involve a “novel applicafion” of relevant federal statutes; % (2) CEOS’s conclusion that
federal prosecution would ngt be “anvabuse of discretion” was “hardly an endorsement” of the
case; %7 (3) CEOS did not address Epstein’s prosecutorial misconduct allegations; and (4) “critical
new evidence,” in the form of recent defense counsel depositions of victims confirmed “that

represented Epstein vietims. The Epstein defense team alleged in the letter that Sloman’s past association with the
attorney catised Sloman to take actions to favor victims’ potential civil lawsuits against Epstein.

166 Qosterbaan’s letier stated, “Mr. Acosta can soundly exercise his authority 1o decide to pursue a prosecution
evérithoughit might involve a novel application of a federal statute.” This statement referred to a defense argument
based‘an a prior Departmental expression of concern about a Congressional proposal to expand federal law to “adult
prostitution where no force, fraud or coercion was used.” Oosterbaan slated that “the Department’s efforts are properly
focused on the commercial sexual exploitation of children”—even if wholly local—and “the exploitation of adults
through force, fraud, or coercion.” He then observed that the fact “that a prosecution of Mr. Epstein might not look
precisely like the cases that came before it is not dispositive.”

167 Oosterbaan began his letter, however, by making it clear that CEOS had considered “the narrow question as
1o whetler there is a legitimate basis for the U.S. Attorney’s Office 1o proceed with a federal prosecution of
Mr. Epstein.”
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federal prosecution is not appropriate in this case.”'*® Lefkowitz alluded to the possibility of
seeking further review of the matter by the Deputy Attorney General or Attorney General, should
the defense be unable to “resolve this matter directly with” Acosta.

Acosta declined the request to respond personally and directed Lefkowitz to communicate
with the “trial team.” That same day, Sloman sent Lefkowitz a letter asking that all further
communication about the case be made to Villafafia or her immediate supervisor, and reiterating
that Acosta would not respond personally to counsel’s email or calls. Sloman noted that the USAO
had “bent over backwards to exhaustively consider and re-consider” Epstein’s objections, but
“these objections have finally been exhausted.” Sloman advised that the USAO would terminate
the NPA unless Epstein complied with all of its terms by the close ofybusiness on
June 2, 2008.

B. May — June 23, 2008: Review by the Office of the Deputy Attorney General

Also on May 19, 2008, Starr and Whitley co-authored a letter to Deputy Attorney General
Mark Filip asking for review “of the federal involvement in a quintessentially state matter.”'%° In
the letter, they acknowledged that CEOS had recently completed “ayvery limited review” of the
Epstein case, but contended that “full review of all the factsis urgently needed at senior levels of
the Justice Department.” They argued that federal prosecuionvof Epstein was “unwarranted,” and
that “the irregularity of conduct by prosecutors and thednorthodox terms of the [NPA] are beyond
any reasonable interpretation of the scope of a pros€cutor’s responsibilities.” They followed up
with a second letter on May 27, 2008, in which they asSerted “the bedrock need for integrity in the
enforcement of federal criminal laws” and “the profound questions raised by the unprecedented
extension of federal laws . . . to a prominent’public figure who has close ties to President Clinton”
required Departmental review. On thislatter point, they argued that Epstein “entered the public
arena only by virtue of his close personal association with former President Bill Clinton,” and that
there was “little doubt” that the USAQ “never would have contemplated a prosecution in this case
if Mr. Epstein were just another “John)” This was the first defense submission mentioning
Epstein’s connection to President Clinton and raising the insinuation that the federal involvement
in the investigation was due tQ,politics.

In the May 27,,2008 letter to the Deputy Attorney General, Starr and Whitley used the
existing June 2, 2008 deadline for the entry of Epstein’s guilty plea to argue that it made the need
for review of the case “all the more exigent.” John Roth, a Senior Associate Deputy Attorney
General who wasyhandling the matter, instructed the USAO to rescind the deadline, and on
May 28,2008} Sloman notified Lefkowitz that the USAO had postponed the deadline pending
complétion of the review by the Deputy Attorney General’s office.'’® Meanwhile, the Criminal

168 Under Florida Rule of Criminal Procedure 3.220, defendants are permitted to depose victims, and Epstein’s
counsel ‘utilized that procedure aggressively and expansively to conduct sworn interviews of multiple victims,
including victims who were not part of the state prosecution, to learn information about the federal investigation.

169 In addition to having served as U.S. Attorney in two different districts, Whitley had served as Acting
Associate Attorney General, the Department’s third-highest position.

170 On May 28, 2008, Attorney General Mukasey was in Miami for unrelated events and had lunch at the USAO
with Acosta and other senior managers. OPR found no indication that the Epstein matter was discussed.
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Division forwarded to Roth the prior defense submissions, describing them as “an enormous
amount of material” regarding the Epstein matter. On June 3, 2008, Sloman sent to Roth a lengthy
letter from Sloman to the Deputy Attorney General, recounting in detail the history of negotiations
with Epstein’s counsel culminating in the NPA, and addressing Epstein’s claims of professional
misconduct. Among the documents submitted with the letter were the prosecution memorandum,
one of the proposed charging documents, and the NPA with its addendum and Acosta’s
December 19, 2007 letter to Sanchez.

As the review was ongoing in the Office of the Deputy Attorney General, State Attorney
Krischer mentioned to the USAO’s West Palm Beach manager that Krischer and Epstein’s local
defense attorney Jack Goldberger had arrived at a resolution of Epstein’s case that would fayvolve
a 90-day jail term, but Krischer provided no further information. Upon learning-6f this, Villafafia
wrote to her immediate supervisor: “Please tell me that you are joking. Mayb&we should throw
him [Epstein] a party and tell him we are sorry to have bothered him.” Villafafia and herimmediate
supervisor later had phone and email exchanges with Krischer and with/Epstethisdocal counsel to
insist that the state plea comply with the terms of the NPA, or “we williconsider it a breach of the
agreement and proceed accordingly.”!”!

Deputy Attorney General Filip told OPR he had never heard of Epstein before receiving
Starr’s letter. Following the office’s standard protocol, Starr’s.letter was handled by John Roth,
an experienced senior federal prosecutor who had served someyears before as an AUSA in the
USAO. Roth also told OPR that he had never befofe heard of Epstein. Roth explained to OPR
that he did not conduct an independent investigationyinterview witnesses, or meet with Epstein’s
counsel, and instead limited his review to written materials submitted by Epstein’s attorneys and
by Sloman to the Deputy Attorney General’s office, as well as materials that the defense team and
the USAO had previously provided to€EOS and the Criminal Division front office, and that
CEOS furnished to him. Roth discusSed the matter with two senior staff colleagues, as well as
with the Deputy Attorney Generalywho also reviewed the submissions.

Roth told OPR that it was hispanderstanding that Epstein had reneged on the NPA, and
because he believed the NPA'was a/“dead letter,” he did not review the terms of the agreement or
ratify it post hoc. On the other hand, Deputy Attomey General Filip told OPR he understood that
the NPA was still in effectiand that Epstein was trying to undermine the federal jurisdictional basis
for the agreement. Apart from addressing Epstein’s federalism arguments, however, Deputy
Attorney Genefal Filip did not believe it was the “mission” of the Office of the Deputy Attorney
General to_review the Epstein case de novo or to examine the NPA’s terms or determine whether
the NPA feached the “right balance” between state and federal punishment. He told OPR, “[W]e
heard-an appeal. . . . [Epstein] wanted a meeting to argue for relief. We didn’t give him a meeting
and.we didn’t give him [any] relief.” Deputy Attorney General Filip told OPR that no one in his
office.who looked at Epstein’s arguments “felt that it was a sympathetic appeal.” In particular, he
told OPR that defense counsel’s argument that there was no basis for a federal prosecution was
“ludicrous,” and the assertion that the USAQ’s investigation of Epstein was politically motivated
“just seemed unserious.”

n Villafafia urged Sloman, “Someone really needs to talk to Barry.”
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On Monday, June 23, 2008, Roth sent a brief letter to Starr and Lefkowitz informing them
that the office had “completed a thorough review” of the USAO’s handling of the Epstein matter
and did not believe intervention by the Deputy Attorney General was warranted in view of the
“considerable discretion” vested by the Department in U.S. Attorneys. He added, “Even if we
were to substitute our judgment for that of the U.S. Attorney, we believe that federal prosecution
of this case is appropriate.”

Immediately after receiving a copy of Roth’s letter, Villafafia notified defense counsel that
Epstein would have until close of business on Monday, June 30, 2008, to comply with the NPA
by entering his guilty plea, being sentenced, and surrendering to begin serving his sentence. On
June 26, 2008, Roth alerted the Office of the Attorney General that Epstein’s counsel might try to
contact the Attorney General to request additional review and urged the Attorney, General not to
take defense counsel’s calls. Roth told OPR that he was concerned that Epstein’s team would try
to take a further appeal in order to delay resolution of the case.

Meanwhile, Starr sent a concluding email to Acosta, acknowledging they had reached “the
end of a long and arduous road” and adding, “While I am obviously very unhappy at what I believe
is the government’s treatment of my client, a man whom I'have ¢ometo deeply admire, I recognize
that we have filed and argued our “appellate motions’ and lost. %, 1 would like to have . . . some
closure with you on this matter so that in the years to comeg, neither of us will harbor any ill will
over the matter.”

X. JUNE 2008 — JUNE 2009: EPSTEIN ENTERS HIS PLEAS AND SERVES HIS
CUSTODIAL SENTENCE

On Friday, June 27, 2008, Villafaia renewed her requests to Epstein’s local attorneys
Goldberger and Black for a copy of the state plea agreement reached with the State Attorney’s
Office, noting that their failure to,provide,it was a material breach of the NPA. After receiving
and reviewing the plea agreement form, which was not yet signed, Villafafia sent another letter to
Goldberger and Black, informfing thermpthat the proposed sentencing provision did not comply with
the requirements of the NPA \\Specifically, as written, the plea agreement called for a sentence of
12 months in “the Palm Beach County Detention Facility,” followed consecutively by “18 months
Community Control” withua special condition that the defendant serve “the first 6 months [of
community control] in the Palm Beach County Detention Facility.” Villafaiia objected to the
community control provision, reminding Goldberger and Black that the NPA required Epstein to
“make a binding recommendation of eighteen months imprisonment, which means confinement
twenty-féur hours a day at the County Jail.” In a subsequent email to Sloman, Villafaiia recounted
that she had spoken about the issue with Goldberger, who “‘swore’ that Epstein would be in
custody, 24-hours-a-day during the community confinement portion of his sentence.” Villafafia
added that Goldberger “let it slip that Epstein would not be at the jail, he would be at the stockade
... Sifice we specifically discussed this at the meeting with [the State Attorney] months ago that
Epstein would be at [the jail], this certainly violates the spirit of the [NPA] agreement 172
Villafaia told Sloman, “[S]omething smells very bad.”

172 The Main Detention Center for Palm Beach County is a facility housing maximum, medium, and minimum

custody adult males, as well as juvenile and special population male and female inmates.  See
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The next day, Villafaiia asked Goldberger to change the plea agreement by inserting the
word “imprisoned” after “6 months,” and Goldberger agreed to do so. Villafafia, however, did not
ask that the agreement be amended to clarify that the reference to “theiPalm Beach County
Detention Facility” meant the jail, rather than the Stockade. The final si gned plea agreement form
further clarified the sentence, providing that after serving 12 months in the Palm Beach County
Detention Facility, Epstein would be “sentenced to 6 months in the Palm Beach County Detention
Facility . . . to be served consecutive to the 12 month sentence,” followed by “12 months
Community Control.” The word “imprisoned” was hand written after “6 months” but then crossed
out and replaced by “jail sentence.”!”?

A. June 30, 2008: Epstein Enters His Guilty Pleas in State Court

Epstein, with his attorney Jack Goldberger, appeared in Palm Beaeh*County court on
June 30, 2008, and entered guilty pleas to the indictment charging him with one felony count of
solicitation of prostitution and to a criminal information charging him/with ene-felony count of
procurement of a minor to engage in prostitution.!”* At the plea hearing, whi¢h Villafafia and the
FBI case agent attended as spectators, Assistant State Attorney Belohlavekudid not proffer the facts
of the case; instead she only recited the charging language i the indictment and the criminal
information:

[Bletween August 1, 2004 and October31, 2005, the defendant in
Palm Beach County did solicit or/procure_someone to commit
[prostitution] on three or more oceasions. And . . . between
August 1, 2004 and October 942005, the defendant did procure a
minor under the age of 18 £0'‘commit prostitution in Palm Beach
County also.'”

The court found this to be ¥a suffieient factual basis to support the pleas,” and engaged in
a colloquy with Belohlavek regarding Epstein’s victims:

The Court: Are there more than one victim?

Ms. Belohlavek: There’s several.

http://www.pbsoTorg/inside-pbso/corrections/general/. The “Stockade” was a “lower security ‘camp-style’ facility”
co-locatedwith the Palm Beach County Sheriff’s Office. Both were administered by the Sheriff’s Office.

173 Plea in the Circuit Court, signed June 30, 2008, and filed in court. Villafafia complained to Goldberger when
she learned later about the change from “imprisoned” to “jail sentence.”

174 The Information is attached as Exhibit 5.

175 State v. Epstein, case nos. 06-CF-9454 and 08-CF-9381, Transcript of Plea Conference at 41-42 (Fifteenth

Judicial Circuit, June 30, 2008) (Plea Hearing Transcript). Belohlavek told OPR that reciting the statutory language
of the charge as the factual basis for the plea was the typical practice for a state court plea..
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The Court: Are all the victims in both these cases in
agreement with the terms of the plea?

Ms. Belohlavek: I have spoken to several myself and 1 have
spoken to counsel, through counsel as to the
other victim, and I believe, yes.

The Court: And with regard to the victims under age
eighteen, is that victim’s parents or guardian
in agreement with the plea?

Ms. Belohlavek: That victim is not under age 18 any more and
that’s why we spoke with her counsel.

The Court: And she is in agreement with the pléa?

Ms. Belohlavek: Yes. 176

When the court asked if the plea was “in any way tied‘to any promises or representations
by any civil attorneys or other jurisdictions,” Goldberger and Belohlavek, with Epstein present,
spoke with the judge at sidebar and disclosed the existenceof the “confidential” non-prosecution
agreement with the USAOQ, and the court ordered that.a copy ofjit be filed under seal with the court.

After the court accepted Epstein’s guilty‘pleasy and imposed séntence-on him pursuant to
the plea agreement, Epstein was taken into custody to begin serving his sentence immediately.

In the aftermath of the plea, numeFous individuals familiar with the investigation expressed
positive reactions to the outcome, and/Villafaiia received several congratulatory messages.
Oosterbaan wrote, “Congratulations, Marie—at long last! Your work on this matter was truly
exceptional, and you obtained avery'significant result that will serve the victims well.” One senior
colleague who was familiar with the case noted, “This case only resolved with the filthy rich bad
guy going to jail because of yeur.dedication and determination.” Another wrote, “If it had not
been for you, he would, have gotten away with it” The CEOS Tral Attorney who had worked
briefly with Villafafia told her, “But for your tenacity, he’d be somewhere ruining another child’s
life.” One victint®s attorney stated, “[G]reat job of not letting this guy off.” But Villafafia was not
satisfied withdheéioutcome, responding to one colleague, “After all the hell they put me through, I
don’t feel dike,celebrating 18 months. He should be spending 18 years in jail.”

Acostadater publicly stated that the FBI Special Agent in Charge called him “to offer
congratulations” and “to praise our prosecutors for holding firm against the likes of Messrs. Black,

176 Plea Hearing Transcript at 20, 42. OPR was unable to determine to which victims Belohlavek was referring,
and Belohlovek did not recall during her OPR interview, but it is possible that she was referring only to the victims of
the charged crimes rather than to all of the victims identified in either the state or federal investigations. Belohlavek
told OPR that because of the nature of the charges (that is, involving prostitution), she did not know whether
“technically under the law” the girls were “victims” whom she was required to notify of the plea hearing.
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Dershowitz, Lefkowitz and Starr.”'”” In that same later public statement, Acosta noted that he
received communications from Dershowitz, Starr, and Lefkowitz, who “all sought to make peace”
with him; Acosta referred to it as “a proud moment.”

On July 7, 2008, an Epstein victim filed an emergency petition against the Department, in
federal court in Miami, alleging violation of her rights under the CVRA; a second victim joined
the petition soon thereafter. The history of the litigation and issues relating to it are discussed in
Chapter Three of this Report.

B. Epstein Is Placed on Work Release

A few days after Epstein’s guilty plea, Villafaiia reported to Sloman that Epstein was
incarcerated at the low-security Stockade, rather than the Main Detention Center where county
prisoners were usually housed. She also told Sloman that according to the Sheriff’s Office, Epstein
was eligible for work release. Although the USAO had made clear that-it'expected Epstein to be
incarcerated 24 hours a day, every day, the subject of work release had not been addressed
explicitly during the NPA negotiations, and the NPA itself was silent'on-the issue. Epstein’s
acceptance into the work release program as a convicted sexual offender was seen by many as
another special benefit given to Epstein. Because the decisionyto allow Epstein into the work
release program was made by the Palm Beach Sheriff’s Office, OPR did not investigate whether
any state, county, or Sheriff’s Office rules were violated, OPR did examine the USAQO’s
consideration of work release prior to signing the NPA and,its subsequent unsuccessful efforts to
ensure that Epstein remained incarcerated 24 hours aday.

The first specific reference to work/Telease was made weeks after the NPA was signed,
when Lefkowitz asserted, in his October.23, 2007 letter to Acosta, that, “so long as Mr. Epstein’s
sentence does not explicitly violate thé,terms of the [NPA] he is entitled to any type of sentence
available to him, including but notdimited,to gain time and work release.”

In November 2007, Sloman had’an exchange of letters with Lefkowitz about the USAQO’s
understanding that Epstein had agreed to serve his full jail term in “continuous confinement,”
pointing out that the NPA “clearly indicates that Mr. Epstein is to be incarcerated.” Sloman noted
that Florida’s Departmént,of Corrections’s rules did not allow individuals registered as sexual
offenders to participate i work release, and thus Epstein would not be eligible for a work release
program. Slomén concluded that the USAO “is putting you on notice that it intends to make certain
that Mr. Epstein‘is ‘treated no better and no worse than anyone else’ convicted of the same
offense,”/and that if Epstein were to be granted work release, the USAO would “investigate the
reason§ why an/exception was granted in Mr. Epstein’s case.”!"®

However, also in November, State Attorney Krischer told Sloman that Epstein was, in fact,
eligibleto petition for work release because his sexual offender registration would not take place

17 Letter from R. Alexander Acosta “To whom it may concern” (Mar. 20, 2011), published online in Zhe Daily

Beast. The FBI Special Agent in Charge told OPR that he had no recollection of such a call, but acknowledged that
it could have occurred.

178 Sloman provided a draft of this letter to Acosta for his approval before the letter was sent to Lefkowitz.
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until after Epstein completed his sentence, but that Krischer would oppose such a petition “if it is
in the agreement.”'’” On November 16, 2007, the case agents met with Belohlavek and asked if
the State Attorney’s Office would oppose a request that Epstein be granted work release.
Belohlavek was noncommittal, and when the agents asked that she include language in the state’s
plea agreement prohibiting Epstein from participating in work release, she responded that she
would have to discuss the issue with the State Attorney.'®® Krischer later told OPR that work
release was “within the control of the Shenff’s Office, not my office.” The state’s plea agreement
with Epstein did not address the issue of work release.

The day after Epstein entered his June 30, 2008 plea, Villafafia and hercimmediate
supervisor met with a Palm Beach Sheriff’s Office official to discuss work release.According to
Villafafia, the official told them, “Epstein would be eligible for work release and-will be placed on
work release,” a statement that contradicted the information the case agents hadibeen given by a
jail supervisor the previous November, as well as statements made by defense attorney Jack
Goldberger to Villafana just days before the plea was entered, when hewtspecifically told
[Villafafa] that [Epstein] would not get work release.” Villafaiia alerted the Sheriff’s Office
official that although Epstein told the court during his plea proceeding thattie had worked “every
day” for a “couple of years” at the “Florida Science Foundation,” that entity did not even exist
until November 2007.'3" Moreover, the address Epstein provided to the court for the “Florida
Science Foundation” was the office of Epstein’s attorney,Jack Goldberger. Villafafia and her
supervisor asked that the Sheriff’s Office notify the USAQ if'Epstein applied for work release.

Acosta told OPR that he was aware Villafafiawvas trying to ensure that Epstein did not get
work release, and he would not have contradi¢tediher efforts. Acosta explained that the USAO
expected Epstein would be “treated just like’everyone'else,” but that, as shown by “our subsequent
communications with the [S]tate [A]ttorney’s [O}ffice,” having Epstein on work release “was not
what our office envisioned.”

In August 2008, Villafaha'spoke with defense attorney Black about ensuring Epstein’s
compliance with the NPA, and raised the issue of work release. Villafafa later reported to Acosta
and Sloman that Black assured her/he had “reminded the team that . . . 18 months IN JAIL is a
material term of the agreement.”

The USAQ never received notice of Epstein’s work release application. On October 10,
2008, less thanithree-and-a-half months after Epstein entered his guilty plea, the Palm Beach
Sheriff’s Office placed him into the work release program, permitting him to leave the Stockade

179 According to Sloman, Krischer explained that even without registration Epstein would be “treated” as a “sex

offender*and that “just like any other sex offender, he can petition the court for work release.”

180 In the November 16, 2007 email, on which she copied Acosta, Villafaiia also indicated that she was

“reviewing all of the statutes™ (o determine whether there was any impediment (o a state judge granting Epstein work
release. In a subsequent email, the FBI case agents informed Villafaa that they had also spoken with a “jail
supervisor,” who advised them that although Epstein, as a sexual offender, would not qualify for work release, the
judge could nevertheless order him placed on work release if he was sentenced to a year or less of incarceration.

181 During the plea hearing, Epstein told the court he was “President” of the Florida Science Foundation, it had

been in existence for 15 years, and he worked there “every day.” Plea Hearing Transcript at 27-29.
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for up to 12 hours per day, six days per week, to work at the “Florida Science Foundation” office
in West Palm Beach.'®? In mid-November 2008, Villafafia learned that Epstein was on work
release. She notified Acosta, Sloman, and the USAO Criminal Division Chief of this development
in an email, and asked, “Can I indict him now?”

On November 24, 2008, Villafana sent defense attorney Black a letter, notifying him that
the USAO believed Epstein’s application to and participation in the work release program
constituted a material breach of the NPA. Villafaiia reminded Black that she had “more than a
dozen e-mails” expressing the USAO’s “insistence” that Epstein be incarcerated for 18¢months,
and that her June 27, 2008 letter to counsel made clear that this meant “confinement for twenty-
four hours a day.” Villafafia noted that Goldberger had not inserted the word “imprisoned” into
the plea agreement, as he had agreed to do, but instead inserted the term “jail senténce.” Villafafa
told counsel:

The [USAQ’s] Agreement not to prosecute Mr. Epstein,was based
upon its determination that eighteen months’ incarceration [i.e.,
confinement twenty-four hours a day) was sufficient to satisfy the
federal interest in Mr. Epstein’s crimes. Acgordingly, the U.S.
Attorney’s Office hereby gives notice that Mr.. Epstein has violated
the [NPA] by failing to remain incarceratedwenty-four hours a day
for the eighteen-month term of imprisenment, The United States
will exercise any and all rights it/has under the [NPA] unless
Mr. Epstein immediately ceases and desists from his breach of this
agreement.

According to Villafafia, the FBIL case agent spoke with the Stockade’s work release
coordinator and reported back that that,the work release coordinator told her he had been led to
believe the government knew Epstein had'applied for the program, and that he had been threatened
with legal action if he did not allowsEpstein to participate in work release.

On November 26, 2008, the USAO advised the Department that Acosta was recused from
all matters involving the law firm of Kirkland & Ellis, which was still heavily involved in the
Epstein case, because Atosta was discussing with the firm the possibility of employment.'®® Asa
result, Sloman became the senior USAQ official responsible for making final decisions related to
Epstein.

Also on November 26, 2008, Black responded to Villafafia’s letter, acknowledging that
Epstein was serving his sentence in the Palm Beach County Work Release Program, but denying
that Epstein‘was in breach of the NPA.'** Black noted that the NPA did not prohibit work release;
the NPA expressly provided that Epstein was to be afforded the same benefits as any other inmate;

182 Michele Dargan and David Rogers, “Palm Beach sex offender Jeffrey Epstein ‘treated differently,”™ Palm

Beach Dailv News, Dec. 13, 2008.

183 The recusal was formally approved by the Department on December 8, 2008.

184 Black forwarded the email to Sloman, noting that Villafaiia “is very concerned about anything Epstein does”™

and that the defense team would “abide by Sloman’s decision on the issue.
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Florida law treated work release as part of confinement; and the Palm Beach County Sheriff’s
Office had discretion to grant work release to any inmate. Black also:claimed that Acosta
“recognized that Mr. Epstein might serve a portion of his sentence through the Work Release
Program” and pointed out that the December 6, 2007 draft victim notification letter sent to
Lefkowitz for review specifically referred to the victim’s right to be notified “if [Epstein] is
allowed to participate in a work release program.”

On December 3, 2008, in advance of a scheduled meeﬁng with Black, Villafafia sent
Sloman and Criminal Division Chief Senior an email about Epstein’s participation in.the work
release program:

It appears that, since Day 1, Goldberger and Krisher [sic] . . . have
been scheming to get Epstein out on work release. For example;the
indictment incorrectly charges Epstein for an offense that would
have made him ineligible for work release if it had been charged
correctly. (Remember that Krisher [sic] also went along with letting
us believe that Epstein was pleading to a registrable offefise”when
Epstein’s folks and Krisher [sic] believed that . . the offense was
not registrable.) Krisher [sic] and Goldberger ‘also/told us that
Epstein would be housed at the Palm [Beach County] Jail, not the
Stockade, but he would not have been eligiblesfor'work release if at
the jail. . . .

As part of his work release, Bpstein has hired off-duty Sheriff’s
deputies to provide him with*protection.” It appears that he is
paying between $3000 and,$4100jper week for this service, despite
the work release rules barring.anyone from the Sheriff’s Office (and
the Sheriff’s Office’itself) from having “any business transactions
with inmates . ._awhil€ they are in the custody or supervision of the
Shenff ... .”

Villafafia added that she and her immediate supervisor believed that the USAO “should not budge
on the 24-hour-a-day incareeration” requirement. Referring to the CVRA litigation, Villafafia also
pointed out that two victims had brought suit against the USAO “for failing to keep them informed
about the invesStigation,” and the office had “an obligation to inform all of the victims upon
Epstein’s release.”

On December 11, 2008, Villafafia wrote to the Corrections Division of the Palm Beach
County Sheriff’s Office to express the USAQ’s view that Epstein was not eligible for work release
and Mo alert the Sheriff’s Office that Epstein’s work release application contained several
inaccutacies and omitted relevant information. Villafafia pointed out that Epstein’s application
identified his place of employment as the “Florida Science Foundation,” and the telephone number
listed in the application for the “Florida Science Foundation” was the telephone number to the law
firm of Epstein’s attorney Jack Goldberger. Villafafia also noted that the individual identified in
the work release file as Epstein’s “supervisor” at the “Florida Science Foundation” had submitted
publicly available sworn filings to the Internal Revenue Service indicating that Epstein worked
only one hour per week and earned no compensation, but that same individual had represented to
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the Sheriff’s Office that Epstein’s duties required him to work six days a week for 12 hours per
day. Finally, Villafaiia pointed out that Epstein’s purported “supervisor’—who as the
Foundation’s vice president was subordinate to Epstein, the Foundation’s president—had
promised to alert the Sheriff’s Office if Epstein failed to comply with his work schedule, but the
“supervisor” lived and worked in the New York metropolitan area and was unable to monitor
Epstein’s activities on a day-to-day basis. The Shenff’s Office neither acknowledged nor
responded to Villafafia’s letter.

In March 2009, Sloman met in Miami with Dershowitz for, as Dershowitz characterized it
in a subsequent email, “a relaxed drink and conversation,” which included a discussion of the
Epstein case. After that encounter, Dershowitz emailed Sloman, expressing appreciation for

Sloman’s “assurance that the feds will not interfere with how the Palm Beach shenff administers”
Epstein’s sentence “as long as he is treated like any similarly situated inmate.”Sloman responded:

Regarding Mr. Epstein, the United States Attorney’s Office wilhnot
interfere with how the Palm Beach Sheriff’s Office administers the
sentence imposed by the Court. That being said, this does'het'mean
that the USAQ condones or encourages the PBSO toymitigate the
terms and conditions of his sentence. Furthermoreyit does not mean
that, if contacted for our position concerning alternative custody or
in-home detention, we would not object’, To'be clear, if contacted
we will object. Naturally, I also expect that no one on behalf of
Mr. Epstein will use my assurance to you to affirmatively represent
to PBSO that the USAO does n6t object to an alternative custody or
home detention.

A week later, Dershowitz emailed, Sloman again, this time expressing appreciation for
Sloman’s “willingness to call the sheriff and advise him that your office would take no position
on how he handled Epstein’s sentence,” Jas long as Epstein did not receive special treatment, but
adding, “[L]et’s put any call off for a while.”

Epstein’s sentence requited that he be confined to his home for a 12-month period
following his release fromuprison. On July 22, 2009, almost 13 months after he began serving his
sentence, Epstein was ré¢leased from the Stockade and placed on home confinement.'® At this
time, he registefed as a seéxual offender.

XI. POST-RELEASE DEVELOPMENTS

In_the“summer of 2009, allegations surfaced that Epstein had cooperated with the U.S.
Attomey’s Office for the Eastern District of New York’s investigation of investment bank Bear
Stearnsyand that he had been released early from his 18-month imprisonment term because of that

183 In Florida, what is commonly referred to as house arrest is actually the Community Control supervision
program. Florida Statute § 948.001(3) defines the program as “a form of intensive, supervised custody in the
community.”
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cooperation.'® When Villafafia spoke with attorneys in the Eastern District of New York,

however, an AUSA there told Villafafia that “[t]hey had never heard of” Epstein, and he had not
cooperated with the Bear Stearns case.'®” During her OPR interview, Villafafia told OPR that to
her knowledge, the rumor of Epstein’s cooperation was “completely false.”

Villafafia and the USAO continued to monitor Epstein’s compliance with the terms of the
NPA. In August 2009, Villafaiia alerted her supervisors that Epstein was in apparent violation of
his home detention—he had been spotted walking on the beach, and when stopped by the police,
he claimed that he was walking “to work™ at an office nearly eight miles from his home. Villafafia
passed this information along to the Palm Beach County probation office.'®® By letter dated
September 1, 2009, Black wrote to Sloman seeking the USAO’s agreement to transfer supetvision
of the community control phase of Epstein’s sentence to the U.S. Virgin Islands; where Epstein
maintained his “primary residence.” In response, Villafaiia notified Black thatthe, USAO opposed
such a request and would view it as a violation of the NPA. Three months later, Sloman met with
Dershowitz and, among other issues, informed him that the USAO opposed €azly termination of
Epstein’s community control supervision and would object to a request to transfer Epstein’s
supervision to the U.S. Virgin Islands.

After serving his year on home detention in Florida; Epstein completed his sentence on
July 21, 2010.

186 Sée “Outiof Prison,” New York Post, July 23, 2009,

187 The New York AUSA had emailed Villafafia, “We're the prosecutors in [the Bear Stearns case] . . .. We
sawithebelow article from the New York Post and wanted to ask you about this defendant, Epstein, who we had never
heard of until this moring. We’ve since learned that he is pretty unsavory.” Villafafia reported to Sloman and other
supervisors that she “just got off the phone with the prosecutors from the Bear Stearns case in [the Eastern District of]
New York. They had seen the NY Post article that claimed that Epstein got such a low sentence because he was
cooperating with the feds on the Bear Stearns prosecution. They had never heard of him.” In a second email, she
confirmed, “There has been absolutely no cooperation here or in New York, from what they told me.”

188 Black later wrote a letter to Villafafia claiming that Epstein had “specific authorization to walk to work,” the
distance between his home and office was “less than three miles,” and when the matter was “fully investigated,”
Epstein was found to be in “total compliance” with the requirements of his sentence.
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CHAPTER TWO

PART TWO: APPLICABLE STANDARDS

L OPR’S ANALYTICAL FRAMEWORK

OPR finds professional misconduct when an attorney intentionally violates or acts in
reckless disregard of a known, unambiguous obligation imposed by law, rule of professional
conduct, or Department regulation or policy. In determining whether an attorney has@ngaged in
professional misconduct, OPR uses the preponderance of the evidence standard tosmake factual
findings.

An attorney intentionally violates an obligation or standard when the attomey (1) engages
in conduct with the purpose of obtaining a result that the obligation or’standard-inambiguously
prohibits; or (2) engages in conduct knowing its natural or probable consequence, and that
consequence is a result that the obligation or standard unambiguously prohibits. An attorney acts
in reckless disregard of an obligation or standard when (1) the attorney knows or should know,
based on his or her experience and the unambiguous nature-of the obligation or standard, of an
obligation or standard; (2) the attorney knows or should kfew; based on his or her experience and
the unambiguous applicability of the obligation or standard, thatthe attorney’s conduct involves a
substantial likelihood that he or she will violate, or gause a violation of, the obligation or standard;
and (3) the attorney nonetheless engages in the conduct, which is objectively unreasonable under
all the circumstances. Thus, an attorney’s disrégard,of an obligation is reckless when it represents
a gross deviation from the standard of conduct that an objectively reasonable attorney would
observe in the same situation.

If OPR determines that arf attorngy did not engage in professional misconduct, OPR
determines whether the attorney.exerCised poor judgment, engaged in other inappropriate conduct,
made a mistake, or acted appropriately under all the circumstances. An attorney exercises poor
judgment when, faced with alternative courses of action, he or she chooses a course of action that
is in marked contrast_to the action that the Department may reasonably expect an attorney
exercising good judgmentito,take. Poor judgment differs from professional misconduct in that an
attorney may actsinappropriately and thus exhibit poor judgment even though he or she may not
have violated/On,acted in reckless disregard of a clear obligation or standard. In addition, an
attorney may, exhibit poor judgment even though an obligation or standard at issue is not
sufficienfly clear and unambiguous to support a professional misconduct finding. A mistake, on
the other hand, results from an excusable human error despite an attomey’s exercise of reasonable
caresunder the circumstances.

An attorney who makes a good faith attempt to ascertain the obligations and standards
imposed on the attorney and to comply with them in a given situation does not commit professional
misconduct. Evidence that an attorney made a good faith attempt to ascertain and comply with
the obligations and standards imposed can include, but is not limited to, the fact that the attorney
reviewed materials that define or discuss one or more potentially applicable obligations and
standards, consulted with a supervisor or ethics advisor, notified the tribunal or the attorney
representing a party or person with adverse interests of an intended course of conduct, or took
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affirmative steps the attorney reasonably believed were required to comply :with an obligation or
standard.

1L APPLICABLE STANDARDS OF CONDUCT
A. The United States Attorneys’ Manual

Among its many provisions, the United States Attorneys’ Manual (USAM) includes
general statements of principles that summarize appropriate considerations to be weighed, and
desirable practices to be followed, by federal prosecutors when discharging their prosecutorial
responsibilities.'¥® The goal of the USAM is to promote “the reasoned exercise of prosecutorial
authority and contribute to the fair, evenhanded administration of the Federal crithinal laws,” and
to promote public confidence that important prosecutorial decisions will be nyade, “rationally and
objectively on the merits of each case.” USAM § 9-27.001.

Because the USAM is designed to assist in structuring the decisiontmaking process of
government attorneys, many of its principles are cast in general terms, with’a view to providing
guidance rather than mandating results. /d.; see also USAM § 9<27.120, comment (“It is expected
that each Federal prosecutor will be guided by these principles in‘earrying out his/her criminal law
enforcement responsibilities . . .. However, it is not intendéd that reférence to these principles will
require a particular prosecutorial decision in any giveén case.”); USAM § 9-27.110, comment
(“Under the Federal criminal justice system, the prosécutorhas wide latitude in determining when,
whom, how, and even whether to prosecute forsapparent violations of Federal criminal law.”).
However, USAM § 9-27.130 provides that AUSAs who depart from the principles of federal
prosecution articulated in the USAM may be subject'to internal discipline. In particular, USAM
§ 9-27.130 states that each U.S. Attorneysshould establish internal office procedures to ensure that
prosecutorial decisions are made at ar“appropriate level of responsibility and are consistent with
the principles set forth in the USAM, and\that serious, unjustified departures from the principles
set forth in the USAM are followedby remedial action, including the imposition of disciplinary
sanctions when warranted and deemed-appropnate.

U.S. Attorneys have “plenary authority with regard to federal criminal matters” and may
modify or depart from thewprinciples set forth in the USAM as deemed necessary in the interest of
fair and effective.law enforcement within their individual judicial districts. USAM §§ 9-2.001,
9.27-140. The USAM ’provisions are supplemented by the Department’s Criminal Resource
Manual, which provides additional guidance relating to the conduct of federal criminal
prosecutions.

1. USAM Provisions Relating to the Initiation and Declination of a
Federal Prosecution

Federal prosecutors do not open a case on every matter referred to them. USAM § 9-2.020
explicitly authorizes a U.S. Attorney “to decline prosecution in any case referred directly to

189 In 2018, the USAM was revised and reissued as the Justice Manual. In assessing the subjects’ conduct, OPR

relies upon the standards of conduct in effect at the time of the events in issue. Accordingly, unless otherwise noted,
citations in this Report are to the 1997 edition of the USAM, as revised through January 2007.
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him/her by an agency unless a statute provides otherwise.” Whenever a U.S. Attorney closes a
case without prosecution, the file should reflect the action taken and the reason for it. USAM
§ 9-27.220 sets forth the grounds to be considered in making the decision whether to commence
or decline federal prosecution. A federal prosecutor should commence or recommend prosecution
if he or she believes that admissible evidence will probably be sufficient to obtain and sustain a
conviction of a federal offense, unless (1) the prosecution would serve no federal interest; (2) the
person is subject to effective prosecution in another jurisdiction; or (3) there exists an adequate
alternative to prosecution. A comment to this provision indicates that it is the prosecutor’s task to
determine whether these circumstances exist, and in making that determination, the prosecutor
“should” consult USAM §§ 9-27.230, 9-27.240, or 9-27.250, as appropriate.

USAM § 9-27.230 sets forth a non-exhaustive list of consideration§ythat a federal
prosecutor should weigh in determining whether a substantial federal interest-wWould'be served by
initiating prosecution against a person:

1. Federal law enforcement priorities; '

2. The nature and seriousness of the offense;™"!

(%)

The deterrent effect of prosecution;

4. The person’s culpability in conhection with the offense;
5. The person’s history with‘respeet to criminal activity;
6. The person’s willingness, to cooperate in the investigation

or prosecution of others; and

7. The probable sentence or other consequences if the person
is convieted.

The USAM contemplates that, on occasion, a federal prosecutor will decline to open a case
in deference to prosecution by the state in which the crime occurred. USAM § 9-27.240 directs
that in evaluating the effectiveness of prosecution in another jurisdiction, the federal prosecutor
should weigh “all relevant considerations,” including the strength of the other jurisdiction’s
interest in progeeution, the other jurisdiction’s ability and willingness to prosecute effectively, and
the probablessentenge or other consequences the person will be subject to if convicted in the other
jurisdiction. A'comment to this provision explains:

190 A comment to this provision directs the prosecutor to consider carefully the extent to which a federal

prosecution would be consistent with established federal prosecutorial priorities.

19 A comument to this provision explains that an assessment of the nature and seriousness of the offense must

also include consideration of the impact on the victim. The comment further cautions that when restitution is at issue,
“care should be taken . . . o ensure against contributing to an impression that an offender can escape prosecution
merely by returning the spoils of his/her crime.”
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Some offenses, even though in violation of Federal law, are of
particularly strong interest to the authorities of the state or local
jurisdiction in which they occur, either because of the nature of the
offense, the identity of the offender or victim, the fact that the
investigation was conducted primarily by state or local
investigators, or some other circumstance. Whatever the reason,
when it appears that the Federal interest in prosecution is less
substantial than the interest of state or local authorities,
consideration should be given to referring the case to those
authorities rather than commencing or recommending a Federal
prosecution.

Another comment cautions that in assessing whether to defer to state or lpcalvauthorities, “the
Federal prosecutor should be alert to any local conditions, attitudes, relationships or other
circumstances that might cast doubt on the likelihood of the state or locdl autherities conducting a
thorough and successful prosecution.”

USAM § 9-27.260 identifies impermissible consideratiofis relating to the decision whether
to initiate or decline a federal prosecution. Specifically,~thetdecision may not be based on
consideration of the person’s race, religion, sex, national etigin; ar political association, activities,
or beliefs; the prosecutor’s “own personal feelings” about theyperson or the victim; or the possible
effect of the decision on the prosecutor’s own professional ‘or personal circumstances. When
opting to decline federal prosecution, the prosecutor should énsure that the reasons for that decision
are communicated to the investigating agency/and reflected in the office files. USAM § 9-27.270.

2. USAM § 9-2.031:4The Petite Policy

Although the Constitution does not prohibit prosecutions of a defendant by both state and
federal authorities, even when thie ¢ondugt charged is identical in both charging jurisdictions, the
Department has a long-standing policyyknown as the Petite policy, governing federal prosecutions
charged after the initiation of\a prosecution in another jurisdiction based on the same or similar
conduct.'”? The general principles applicable to the prosecution or declination decision are set
forth in USAM § 9-21034y,“Dual and Successive Prosecution Policy (‘Petite Policy’),” which
contains guidelines for affederal prosecutor’s exercise of discretion in determining whether to bring
a federal prosecution bas€d on the substantially same act or transaction involved in a prior state or
federal proceeding, = The policy applies “whenever there has been a prior state or federal
prosecution resulting in an acquittal, a conviction, including one resulting from a plea agreement,
or a dismissal or other termination on the merits after jeopardy has attached.”

In ¢ircumstances in which the policy applies, a prosecutor nonetheless can initiate a new
federalyprosecution when three substantive prerequisites exist. The prerequisites are as follows:

¢y The matter must involve a substantial federal interest. The determination whether
a substantial federal interest is involved is made on a case-by-case basis. Matters

192 See Rinaldi v. United States, 434 U.S. 22, 27-29 (1977); Petite v. United States, 361 U.S. 529 (1960).
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that come within the national investigation and prosecution; priorities established
by the Department are more likely to satisfy this requirement than other matters.

2) The prior prosecution must have left the substantial federal interest “demonstrably
unvindicated.” In general, the Department presumes that a prior prosecution has
vindicated federal interests, but that presumption may be overcome in certain
circumstances. As relevant here, the presumption may be overcome when the
choice of charges in the prior prosecution was based on factors such as
incompetence, corruption, intimidation, or undue influence. The presumption may
be overcome even when the prior prosecution resulted in a convictionyif the prior
sentence was “manifestly inadequate in light of the federal interest involved,and a
substantially enhanced sentence—including forfeiture and restitution as well as
imprisonment and fines—is available through the contémplated federal
prosecution.”

3 The government must believe that the defendant’s conduct constitutes a federal
offense, and that the admissible evidence probably will bewsufficient to obtain and
sustain a conviction.

However, the satisfaction of the prerequisites does not sequire ajprosecutor to proceed with a
federal investigation or charges nor is the Department ‘tequired to approve the proposed
prosecution.

The Petite policy cautions that wheneyer a,matter involves overlapping federal and state
jurisdiction, federal prosecutors should congualt with their state counterparts “to determine the most
appropriate single forum in which to proceed toysatisfy the substantial federal and state interests
involved.” If a substantial question afises as to ‘whether the Petite policy applies to a particular
prosecution, the prosecutor should sibmitithe matter to the appropriate Assistant Attorney General
for resolution. Prior approval fromythe appropriate Assistant Attorney General must be obtained
before bringing a prosecution/governed’by this policy.

3. USAM Provisions Relating to Plea Agreements

Federal prosecutots have discretion to resolve an investigation or pending case through a
plea agreement/ USAM)§§ 9-27.330; 9-27.400. Negotiated pleas are also explicitly sanctioned
by Federal Rdle of Criminal Procedure 11(c)(1)."”* Regardless of whether the plea agreement is
offered pre-charge ‘or post-charge, the prosecutor’s plea bargaining “must honestly reflect the
totality and seriousness of the defendant’s conduct” USAM § 9-27.400, comment.'** The
importance of Selecting a charge that reflects the seriousness of the conduct is echoed in USAM
§ 9-27.430; which directs the prosecutor to require a defendant to plead to an offense that
represents the most serious readily provable charge consistent with the nature and extent of the

193 As previously noted, Rule 11{c)(1)(C) permits the parties to agree to resolve the case in exchange for a

specific sentence, subject to the court’s acceptance of the agreement.

194 See also USAM § 9-27.300 (“Once the decision to prosecute has been made, the attorney for the government
should charge . . . the most serious offense that is consistent with the nature of the defendant’s conduct, and that is
likely to result in a sustainable conviction.”).
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defendant’s criminal conduct, has an adequate factual basis, makes likely the imposition of an
appropriate sentence and order of restitution, and does not adversely affeqt the investigation or
prosecution of others. USAM § 9-27.420 specifies:

In determining whether it would be appropriate to enter into a plea
agreement, the attorney for the government should weigh all
relevant considerations, including:

1. The defendant’s willingness to cooperate in the
investigation or prosecution of others;

2. The defendant’s history with respect to criminal
activity;

3. The nature and seriousness of the offense or'offenses
charged;

4. The defendant’s remorse or contrition and his/her
willingness to assume responsibility forhis/her conduct;

5. The desirability of prompt andertain disposition of
the case;

6. The likelihood of @btaining a conviction at trial;

7. The probablefeffect on’witnesses;

8. The probablessentence or other consequences if the

defendant is’convicted,;

9. The public interest in having the case tried rather
than disposed of by a guilty plea;

10%.,_The expense of trial and appeal;

117" The need to avoid delay in the disposition of other
pending cases; and

12.  The effect upon the victim’s right to restitution.
4. USAM Provisions Relating to Non-Prosecution Agreements
USAM § 9-27.600 authorizes government attorneys to enter into a non-prosecution
agreement in exchange for a person’s cooperation. The provision explains that a non-prosecution
agreement is appropriate for this purpose when, in the prosecutor’s judgment, the person’s timely
cooperation “appears to be necessary to the public interest and other means of obtaining the desired

cooperation are unavailable or would not be effective.” A comment to this provision explains that
such “other means” include seeking cooperation after trial and conviction, bargaining for
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cooperation as part of a plea agreement, or compelling cooperation under a “pse immunity” order.
The comment observes that these alternative means “are clearly preferable to permitting an
offender to avoid any liability for his/her conduct” and “should be given serious consideration in
the first instance.” USAM §§ 9-27.620 and 9-27.630 set forth considerations a prosecutor should
take into account when entering into a non-prosecution agreement. Generally, the U.S. Attorney
has authority to approve a non-prosecution agreement. USAM § 9-27.600 comment. However,
USAM § 9-27.640 directs that a government attorney should not enter into a non-prosecution
agreement in exchange for a person’s cooperation without first obtaining the approval of the
appropriate Assistant Attorney General, or his or her designee, when the person is someone who
“is likely to become of major public interest.”

These USAM provisions do not address the uses of non-prosecutiofiyagreements in
circumstances other than when needed to obtain cooperation.

5. USAM Provisions Relating to Grants of Immunity

Nothing in the USAM directly prohibits the government from using.the criminal exposure
of third parties in negotiating with a criminal defendant. Instéad, the provision that addresses
immunity relates only to the exchange of limited immunity for the testimony of a witness who has
asserted a Fifth Amendment privilege against self-incrimination. . See USAM §§ 9-23.100 et seq.

6. USAM/C.F.R. Provisions Relating,to Financial Conflicts of Interest

Department employees are expected tobeaware.of, and to comply with, all ethics-related
laws, rules, regulations, and policies. See,/generally, USAM § 1-4.000 et seq. Specifically, a
government attorney is prohibited by_criminal statute from participating personally and
substantially in any particular matterdn which he has a financial interest or in which such an
interest can be imputed to him. See’t8 U.S.C. § 208 and 5 C.F.R. §§ 2635.401-402. In addition,
a Department employee should Seek’advice from an ethics official before participating in any
matter in which his impartialify could,be questioned. If a conflict of interest exists, in order for
the employee to participate'in the matter, the head of the employee’s component, with the
concurrence of an ethics official}'must make a determination that the interest of the government in
the employee’s participation outweighs the concern that a reasonable person may question the
integrity of the Departiment’s programs and operations. The determination must be made in
writing. See 5,C.F.R. §§/2635.501-502.

B Other Department Policies
1. Department Policies Relating to the Disposition of Charges
The Attorney General has the responsibility for establishing prosecutorial priorities for the
Department. Over the span of several decades, each successive Attorney General has articulated
those priorities in policy memoranda issued to all federal prosecutors. As applicable here, on
September 22, 2003, Attorney General John Ashcroft issued a memorandum regarding
“Department Policy Concerning Charging Criminal Offenses, Disposition of Charges, and

Sentencing” (Ashcroft Memo). The Ashcroft Memo, which explicitly superseded all previous
Departmental guidance on the subject, set forth policies “designed to ensure that all federal
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prosecutors adhere to the principles and objectives” of the Sentencing Reform Act of 1984, the
Sentencing Guidelines, and the PROTECT Act “in their charging, case disposition, and sentencing
practices.” ' ‘

The Ashcroft Memo directed that, “in all federal cases, federal prosecutors must charge
and pursue the most serious, readily provable offense or offenses that are supported by the facts of
the case,” except as authorized by an Assistant Attorney General, U.S. Attorney, or designated
supervisory authority in certain articulated limited circumstances. The Ashcroft Memo cautioned
that a charge is not “readily provable” if the prosecutor harbors a good faith doubt, based.on either
the law or the evidence, as to the government’s ability to prove the charge at trial. The Ashcroft
Memo explains that the “basic policy” “requires federal prosecutors to charge and pursue all
charges that are determined to be readily provable” and would yield the most subStantial sentence
under the Sentencing Guidelines.

The policy set forth six exceptions, including a catch-all exceptionthat permits a prosecutor
to decline to pursue readily provable charges “in other exceptional circumstandes” with the written
or otherwise documented approval of an Assistant Attorney General, U.S"Attorney, or “designated
supervisory attorney.” As examples of circumstances in which“such declination would be
appropriate, the Ashcroft Memo cites to situations in which a /U.S. Attomey’s Office is
“particularly over-burdened,” the trial is expected to be, of~exceptionally long duration, and
proceeding to trial would significantly reduce the total'number of cases the office could resolve.
The Ashcroft Memo specifically notes that “[c]harges may be declined . . . pursuant to a plea
agreement only to the extent consistent” with thepolicies established by the Memo.

On January 28, 2005, Deputy Attetney General James Comey issued a memorandum
entitled “Department Policies and ProceduresConcerning Sentencing.” That memorandum
reiterated that federal prosecutors “mdst continue to charge and pursue the most serious readily
provable offenses,” and defined that term ‘as the offenses that would “generate the most substantial
sentence” under the Sentencing ‘Guidelines, any applicable mandatory minimum, and any
statutorily required consecutiye sentence.

Importantly, although th€ Ashcroft and Comey memoranda limit an individual line
prosecutor’s ability to deeline “readily provable” charges in their entirety, no such restriction is
placed upon the U.S. Atforneys, who retained authority to approve exceptions to the policy. In
addition, the pelicy applies to “readily provable” charges, thus inherently allowing a prosecutor

195 The Ashcroft Mcmo was issued before (he Supreme Court decided United States v. Booker, 543 U.S. 220
(2005), which struck down the provision of the federal scntencing statute that required federal district judges to impose
a sentence within the applicable Federal Sentencing Guidelines range. Thosc Guidelines were the product of
the United States Scniencing Comumission, which was crcated by the Sentencing Reform Actof 1984. The
Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today (PROTECT) Act of 2003, Pub.
L. 108-21, 117 Stat. 650, was directed at preventing child abuse. It included a variety of provisions designed to
improve (he investigation and prosecution of violent crimes against children. Among other things, the PROTECT Act
provided for specific sentencing considerations for certain sex-related offenses, such as those involving multiple
occasions of prohibited sexual conduct or those involving material with depictions of violence or with specified
numbers of images. »
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flexibility to decline to bring a particular charge based on a “good faith doubt” that the law or
evidence supports the charge.

2. Department Policy Relating to Deportation of Criminal Aliens

On April 28, 1995, the Attorney General issued a memorandum to all federal prosecutors
entitled “Deportation of Criminal Aliens,” directing federal prosecutors to actively and directly
become involved in the process of removing criminal aliens from the United States. In pertinent
part, this memorandum notes that prosecutors can make a major contribution to the expeditious
deportation of criminal aliens by effectively using available prosecution tools for dealing with
alien defendants. These tools include (1) stipulated administrative deportation orders in
connection with plea agreements; (2) deportation as a condition of supervised release under
18 U.S.C. § 3853(d); and (3) judicial deportation orders pursuant to 8 U.S G=§ 1252a(d). The
memorandum further directs:

All deportable criminal aliens should be deported unless
extraordinary circumstances exist.  Accordingly, absent”such
circumstances, Federal prosecutors should seek-the deportation of
deportable alien defendants in whatever mannen,is deemed most
appropriate in a particular case. Exceptionsto this policy must have
the written approval of the United States(Attomey-

See also USAM § 9-73.520. A “criminal alien” is"a\foreign national who has been convicted of a
sy 196
crime.

Stipulated administrative deportation orders can be based “on the conviction for an offense
to which the alien will plead guilty,”’¢provided ‘that the offense is one of those enumerated in
8 U.S.C. § 1251 as an offense that“causes an alien to be deported. Under 8 U.S.C. -
§ 1251(a)(2)(A)(i), any alien whouis convicted of a crime of “moral turpitude” within five years
after the date of entry (or 107years inthe case of an alien provided lawful permanent resident
status), and is either sentenced to ¢onfinement or confined to prison for one year or longer, is
deportable.

C. Case Law
1. Prosecutorial Discretion

On many occasions, the Supreme Court has discussed the breadth of the prosecutor’s
discretion in.deciding whether and whom to prosecute. In Bordenkircher v. Hayes, 434 U.S. 357
(1978)rthe.Court considered the propriety of a prosecutor’s threat during plea negotiations to seek
more ‘serious charges against the accused if the accused did not plead guilty to the offense
originally charged. The defendant, Hayes, opted not to plead guilty to the original offense, and

196 According to the U.S. Customs and Border Protection, “The term ‘criminal alien® refers to aliens who have
been convicled of one or more crimes, whether in the United States or abroad, prior to interdiction by the U.S. Border
Patrol.” See U.S. Dept. of Homeland Security, U.S. Customs and Border Protection, CBP Enforcement Statistics,
Criminal Alien Statistics Fiscal Year 2020, available at htitps://www.cbp.gov/newsroonvstats/cbp-enforcement-
statistics/criminal-alien-statistics. '

127

CA/Aronberg-0005395

FILED: PALM BEACH COUNTY, FL, JOSEPH -ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



!

the prosecutor indicted him on more serious charges. Hayes was thereafter convicted and
sentenced under the new indictment. The state court of appeals rejected Hayes’s challenge to his
conviction, concluding that the prosecutor’s decision to indict on more serious charges was a
legitimate use of available leverage in the plea-bargaining process. Hayes filed for review of his
conviction and sentence in federal court, and although Hayes lost at the district court level, the
U.S. Court of Appeals for the Sixth Circuit concluded that the prosecutor’s conduct constituted
impermissible vindictive prosecution.

The Supreme Court reversed the Sixth Circuit’s ruling. The Court opined that “ac¢eptance
of the basic legitimacy of plea bargaining necessarily implies rejection of any notion that\a guilty
plea is involuntary in a constitutional sense simply because it is the end result of the bargaining
process.” Id. at 363. A long as the prosecutor has probable cause to believe a'crime has been
committed, “the decision whether or not to prosecute, and what charge to fitevor bring before a
grand jury, rests entirely in his discretion.” Id. at 364 (emphasis added). The Court explained that
selectivity in enforcement of the criminal law is not improper unless based upen-an unjustifiable
standard such as race, religion, or other arbitrary classification. /d.

These principles were reiterated in Wayte v. United Stdtes, 470 U.S. 598 (1985), a case
involving the government’s policy of prosecuting only thoseindividuals who reported themselves
as having failed to register with the Selective Service system» The petitioner in Wayte claimed
that the self-reported non-registrants were “vocal” oppofients of the registration program who were
being punished for the exercise of their First Amendment rights. The Supreme Court rejected this
argument, stating that the government has “broad disefetion” in deciding whom to prosecute, and
that the limits of that discretion are reached enly whenrthe prosecutor’s decision is based on an
unjustifiable standard. /d. at 607-08. Becauseithe passive enforcement policy was not intended to
have a discriminatory effect, the claim ofiselective prosecution failed.

In Imbler v. Pachtman, 424/0.S. 409 (1976), the Supreme Court considered whether a state
prosecutor acting within the scope ofhis duties could be sued under 42 U.S.C. § 1983 for violation
of the defendant’s constitutional rights"when the defendant alleged that the prosecutor and others
had unlawfully conspired tojcharge and convict him. The Court held that “in initiating a
prosecution and in presenting the State’s case,” conduct that is “intimately associated with the
judicial phase of the criminal process,” the prosecutor enjoyed absolute immunity from a civil suit
for damages. Id.at 43031 'In Harrington v. Almy, 977 F.2d 37 (1st Cir. 1992), the court applied
Imbler to a challenge to a prosecutor’s decision not to prosecute. The court noted that “given the
availability_of immunity for the decision fo charge, it becomes even more important that
symmetrical protection be available for the decision not to charge.” Id. at 41 (emphasis in
original).

Finally, in an analogous area of the law, in Heckler v. Chaney, 470 U.S. 821 (1985), the
Supremeé Court concluded that an agency’s decision not to undertake an enforcement action is not
reviewable under the federal Administrative Procedure Act, 5 U.S.C. §§ 500-706.

2. Plea Agreement Promises of Leniency towards a Third Party

Case law regarding promises made during plea negotiations not to prosecute a third-party
arises in two contexts. First, defendants have challenged the voluntariness of the resulting plea
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when prosecutors have used third parties as leverage in plea negotiations.. Numerous courts have
made clear, however, that a plea is not invalid when entered under an agreement that includes a
promise of leniency towards a third party or in response to a prosecutor’s threat to prosecute a third
party if a plea is not entered. See, e.g., United States v. Marquez, 909 F.2d 738, 741-42 (2d Cir.
1990) (rejecting claim that plea was involuntary because of pressure placed upon a defendant by
the government’s insistence that a defendant’s wife would not be offered a plea bargain unless he
pled guilty); Martin v. Kemp, 760 F.2d 1244, 1248 (11th Cir. 1985) (in order to satisfy “heavy
burden” of establishing that the government had not acted “in good faith,” a defendant challenging
voluntariness of his plea on grounds that the prosecutor had threatened to bring charges against
the defendant’s pregnant wife had to establish that government lacked probable cause to\believe
the defendant’s wife had committed a crime at the time it threatened to charge her); Stinson v.
State, 839 So. 2d 906, 909 (Fla. App. 2003) (“In cases involving . . . a promise notto prosecute a
third party, the government must act in good faith . . . [and] must have probableicause to charge
the third party.”).

The second context concemns situations in which courts have enforced prosecutors’
promises of leniency to third parties. For example, in State v. Frazier, 697-So. 2d 944 (Fla. App.
1997), as consideration for the defendant’s guilty plea, the prasecutor agreed and announced in
open court that the government would dismiss charges against the,defendant’s niece and nephew,
who had all been charged as a result of the same incident““When, the state reneged and attempted
to prosecute the niece and nephew, the trial court dismissed the charges against them, and the state
appealed. The appellate court affirmed the dismissal,“concluding that under contract law
principles, the niece and nephew were third-party beneficiaries of the plea agreement and were
therefore entitled to enforce it.

Apart from voluntariness or enforceability concerns, courts have not suggested that a
prosecutor’s promise not to prosecuteya third party amounts to an inappropriate exercise of
prosecutorial discretion.

D. State Bar Rules

During the period relevant to this Report, the five subject attorneys were members of the
bar in several different states and were subject to the rules of professional conduct in each state in
which they held membet$hip.!®” In determining which rules apply, OPR applied the local rules of
the U.S. Distriét, Court for the Southern District of Florida (Local Rules) and the choice-of-law
provisions of eachiapplicable bar. Local Rule 11.1(f) incorporates rules governing the admission,
practice, (peer ‘review, and discipline of attorneys (Attorney Admission Rules).'”® Attorney
Admission, Rule 4(d) provides that any U.S. Attorney or AUSA employed full-time by the
government may appear and participate in particular actions or proceedings on behalf of the United
Statés in the attorney’s official capacity without petition for admission. Any attorney so appearing

197 The subjects’ membership in state bars other than Florida would not affect OPR’s conclusions in this case.

198 These rules have been in effect since December 1994,
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is subject to all rules of the court.'” Attorney Admission Rule 6(b)(2)(A) makes clear that
attorneys practicing before the court are subject to the Florida Bar’s Rules of ;Professional Conduct
(FRPC). Moreover, the choice-of-law provisions contained within the relevant state’s rules of
professional conduct make the FRPC applicable to their conduct. '

1. FRPC 4-1.1 — Competence

FRPC 4-1.1 requires that a lawyer provide competent representation to a client.?
Competent representation requires the legal knowledge, skill, thoroughness, and preparation
reasonably necessary for the representation. A comment to the rule clarifies that the factors
relevant to determining a lawyer’s competence to handle a particular matter include “the'relative
complexity and specialized nature of the matter, the lawyer’s general experien€e, the lawyer’s
training and experience in the field in question, the preparation and study the lawyer is able to give
the matter, and whether it is feasible to refer the matter to, or associate or consultwith, a lawyer
of established competence in the field.” The comment further notes that“[iJnimany instances the
required proficiency is that of a general practitioner.” With respect to)particular matters,
competence requires inquiry into and analysis of the factual and legal elements of the problem.
The comment to Rule 4-1.1 explains that “[t]he required attention and preparation are determined
in part by what is at stake; major litigation and complex transactions ordinarily require more
extensive treatment than matters of lesser complexity and<onsequence.”

2. FRPC 4-1.3 - Diligence

FRPC 4-1.3 specifies that a lawyer should act with reasonable diligence and promptness in
representing a client. A comment to this rulg’explaing; A lawyer should pursue a matter on behalf
of a client despite opposition, obstruction, or‘personal inconvenience to the lawyer and take
whatever lawful and ethical measures<are required to vindicate a client’s cause or endeavor.” A
lawyer must exercise “zeal” in advocating for the client, but is not required “to press for every
advantage that might be realized for a clignt.”

3. FRPC4-4.1 - Candor in Dealing with Others

FRPC 4-4.1 prohibits a lawyer from knowingly making a false statement of material fact
or law to a third person,during the course of representation of a client. A comment to this rule
explains that “[m]isrepresentations can also occur by partially true but misleading statements or
omissions that are the equivalent of affirmative false statements,” and “[w]hether a particular
statement/Should be regarded as one of fact can depend on the circumstances.”

199 See also 28 U.S.C. § 530B(a), providing that government attorneys are subject to state laws and state and
local federal court rules governing attorneys in each state where the government attorney engages in his duties.
i

00 The federal prosecutor does not have an individual “client,” but rather represem's the people of the United
States. See generally 28 U.S.C. § 547 (duties of U.S. Atlorney); 28 C.F.R. § 0.5(b) (the Allomey General represents
the United States in legal matters).
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4, FRPC 4-8.4 — Conduct Prejudicial to the Administration of Justice

FRPC 4-8 4(c) states that a lawyer shall not engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation. :

FRPC 4-8.4(d) prohibits a lawyer from engaging in conduct in connection with the practice
of law that is prejudicial to the administration of justice.

In Florida Bar v. Frederick, 756 So. 2d 79, 87 (Fla. 2000), the court noted that FRPC
4-8.4(d) is not limited to conduct that occurs in a judicial proceeding, but can be applied to
“conduct in connection with the practice of law.” In Florida Bar v. Shankman, 41 So. 3d"166, 172
(Fla. 2010), for example, an attorney’s continuous hiring and firing of firms to assist in the client’s
matter resulted in delayed resolution of the case and constituted a violation of FRPC,4-8.4(d) due
to the delay in the administration of justice and the increased costs to the client. 2!

01 OPR also cxamined FRPC 4-3.8, Special Responsibilitics of a Prosccutor. Nothing in the text of that rule,
however, was relevant to the issucs addressed in this Report. A comment to FRPC Rule 4-3.8 notes that Florida has
adopled the American Bar Association (ABA) Standards of Criminal Justice Relating to the Prosecution Function.
These “standards,” however, are not binding rules of conduct but rather provide guidance to prosecutors. Indeed, the
ABA has expressly stated that these standards “are not intended (o serve as the basis for the imposition of professional
discipline, to creale substantive or procedural rights for accused or convicted persons, to create a standard of care for
civil liability, or to serve as a predicate for a motion to suppress evidence or disiiss a charge.” OPR does not consider
the ABA standards as binding on the conduct of Department prosecutors.
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CHAPTER TWO

PART THREE: ANALYSIS

I OVERVIEW

Following the Miami Herald report in November 2018, media scrutiny of and public
attention to the USAQ’s handling of its Epstein investigation has continued unabated. Atthe heart
of the public’s concern is the perception that Epstein’s 18-month sentence, which resultediin a 13-
month term of actual incarceration, was too lenient and inadequately punished Epstein’s ctiminal
conduct. Although many records have been released as part of civil litigation“stemming from
Epstein’s conduct, the public has received only limited information regardingthedecision-making
process leading to the signed NPA. As a result, questions have arisen about /Acosta and his staff’s
motivations for entering into the NPA. Publicly released communications between prosecutors
and defense counsel, the leniency of the sentence, and an unusual non-prosecution provision in the
NPA have led to allegations that Acosta and the USAO gave Epstein a “sweetheart deal” because
they were motivated by improper influences, such as their pregxisting and personal relationships
with his attomeys, or even corrupt influences, such as the receipt of personal benefits from Epstein.

Through its investigation, OPR has sought to answer the following core questions: (1) who
was responsible for the decision to resolve the fedefal investigation through the NPA and for its
specific terms; (2) did the NPA or any of its provisions violate Department policies or other rules
or regulations; and (3) were any of the subjects motivated to resolve the federal investigation by
improper factors, such as corruption or favofitism. To'the extent that available records and witness
interviews shed light on these questions,OPR shows in detail the process that led to the NPA, from
the initial complaint to the USAO throughsthe intense and often confusing negotiation process.
After a thorough and detailed examination'ef thousands of contemporaneous records and extensive
interviews of subjects and witnesses, OPR is able to answer most of the significant questions
concerning the NPA’s origing and development. Although some questions remain, OPR sets forth
its conclusions and the bases for them in this Part.

18 ACOSTA REVIEWED AND APPROVED THE TERMS OF THE NPA AND 1S
ACCOUNTABLE FORIT

Although Acosta did not sign the NPA, he approved it, with knowledge of its terms. He
revised dfafts of the NPA and added language that he thought appropriate. Acosta told OPR that
he either'was informed of, or had access to information concerning, the underlying facts of the
case.against Epstein. OPR did not find any evidence suggesting that any of his subordinates misled
him“about the facts or withheld information that would have influenced his decision, and Acosta
did not'make such a claim to OPR. As Acosta affirmed in his OPR interview, the “three pronged
resolution, two years . . . , registration and restitution, . . . ultimately that was approved on my
authonity. . . . [UJltimately, 1 approved it, and so, I . . . accept that. I’'m not . . . pushing away
responsibility for it.”

In making its misconduct assessments, OPR considers the conduct of subjects individually.
Menchel, Sloman, Lourie, and Villafafia were involved in the matter to varying degrees, at
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different points in time, and regarding different decisions. Menchel, for example, participated in
formulating the USAOQ’s initial written offer to the defense, but he had no involvement with actions
or decisions made after August 3, 2007. Sloman was absent during part of the most intense
negotiations in September 2007 and did not see the final, signed version’of the NPA until he
returned. Villafafia and Lourie participated in the negotiations, and Lourie either made decisions
during the September 12, 2007 meeting with the defense and State Attorney’s Office, or at least
indicated agreement pending Acosta’s approval. In any event, whatever the level of Sloman’s,
Menchel’s, Lourie’s, and Villafafia’s involvement, they acted with the knowledge and approval of
Acosta.

Under OPR’s analytical framework, an attorney who makes a good faith attempt to
ascertain the obligations and standards imposed on the attorney and to comply withithem in a given
situation does not commit professional misconduct. Evidence that an attorngy"madeia good faith
attempt to ascertain and comply with the obligations and standards imposed ¢an include, but is not
limited to, the fact that the attorney consulted with a supervisor.2?” In this’regard, OPR’s
framework is similar to a standard provision of the professional condugt rules of most state bars,
which specify that a subordinate lawyer does not engage in misconduct=if that lawyer acts in
accordance with a supervisory lawyer’s reasonable resolution of an arguable question of
professional duty. See, e.g., FRPC 4-5.2(b). Therefore, in-addition to the fact that OPR did not
find a violation of a clear and unambiguous standard as“discussed below, OPR concludes that
Menchel, Sloman, Lourie, and Villafaia did not commityprofessional misconduct with respect to
any aspect of the NPA because they acted under Agosta’s direction and with his approval.

III. OPR FOUND THAT NONE OF THE'SUBJECTS VIOLATED A CLEAR AND
UNAMBIGUOUS STATUTE, PROFESSIONAL RESPONSIBILITY RULE OR
STANDARD, OR DEPARTMENT REGULATION OR POLICY, IN
NEGOTIATING, APPROVING; OR ENTERING INTO THE NPA

A central issue OPR addressed inlits investigation relating to the NPA was whether any of
the subjects, in developing/ negotiating, or entering into the NPA, violated any clear and
unambiguous standard established by rule, regulation, or policy. OPR does not find professional
misconduct unless a subject attorney intentionally or recklessly violated a clear and unambiguous
standard. OPR consideredihree specific areas: (1) standards implicated by the decision to decline
a federal court prosecution; (2) standards implicated by the decision to resolve the federal
investigation through a non-prosecution agreement; and (3) standards implicated by any of the
NPA’s provisions,‘including the promise not to prosecute unidentified third parties. As discussed
below, OPR concludes that in each area, and in the absence of evidence establishing that his
decisiéns were based on corrupt or improper influences, the U.S. Attorney possessed broad
diseretiohary authority to proceed as he saw fit, authority that he could delegate to subordinates,
and that Acosta’s exercise of his discretionary authority did not breach any clear and unambiguous
standard. As a result, OPR concludes that none of the subject attorneys violated a clear and

202 The failure to fully advise a supervisor of relevant and material facts can warrant a finding that the subordinate

altorney has not acted in “good faith.” OPR did not find evidence supporting such a conclusion here, and Acosta did
not claim that he was unaware of material facts needed to make his decision. »
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unambiguous standard. or "engaged. in professional misconduct in developing, negotiating, or
entering into the' NPA, including its addendum.

A. U.S. Attorneys Have Broad Discretion to Resolve Investigations or Cases as
They Deem Appropriate, and Acosta’s Decision to Decline to Prosecute
Epstein Federally Does Not Constitute Professional Misconduct

The U.S. Attorrieys exercise broad discretion in enforcing the nation’s criminal laws,?®
As a general matter, federal prosecutofs “are designated by statute as tlie President’s delegates to
help him ‘discharge his constitutional responsibﬁity to ‘take Care ‘that the Laws be faithfully
executed.” United States v. Armstrong, 517 U.S. 456; 464 (1996) (quoting U:S._Constiart. II,
§ 3). Unless based on an impermissible: standard such as race, religion, -orfother arbitrary

of statute atid. are nét subject to judicial teview. See United States v. LaBoie; 520/US. 751, 762
(1997) (“Such discretion:is an integral feature of the criminal justice systemjvand’is appropriate,
50 long as it is.not based upon improper factors. »).

Department policy guidance in effect at the time the USAO was handling the Epstein case
helped ensure “theireasoned exércise of prosecutofi'al authority,"but did not-require “a particular
prosecutorial decision.in any given case.’ USAM §§9-2740015.9-277120 (comment) Rather than
mandating spec1ﬁc actions, the USAM identified con51derat10ns that should factor into a
prosecutor’s.charging decisions, ‘including that the defendant was “subject to effective prosecution.
in another jurisdiction.” USAM §9-27.220. Importantly, U.S. Attorneys had “plenary authority
with regard. to federal ¢riminal matters” and coeuldymodify or-depart from the principles. set forth
in the USAM as‘deemed necessary-in the intérest.of fait and effective law enforcement within their
individual judicial districts; USAM §§ 9-2.001,'9-27.140. As stated in'the USAM, “[t]he United
States Attorney.is invested by statute and delegation from the Attorney. General with the broadest
discretion in the exercise of such [prosecutive] authority,” which includes the authority to decline
prosecution. USAM.§ 9-2.001,

Tn_addition, the USAM contemplated that federal prosecutors would sometimes decline
federal prosecution in deference 0 a state prosecution of the same conduct.and provided guidance
in the form of factors to be.considered in making the decision, including the strength of the other
jufisdiction’s interest in‘prosecution, the otherjurisdiction’s ability and w1llmgness to. prosecute
effectively, andéhe probable seritence ot other consequences if the: person is convicted.in the other
Junsdlctlon USAM § 9-27.240% 204 A comment to thxs provnslon stated that ‘the factors are

'relevant to h1 [m]/her ina partncular case’

203 See, eg., Wayie, 470° U.S. at 607; United States v. Goodwin, 457 U.S. 368, 380 nll (1982):
Bordenkircher, 434 U.S. at. 364 1mbler 424 U:S. 409.

04 The. discrctionary aulhorllv under USAM § 9-27.240 (o defer prosccqun in hvor of another jurisdiction is

distinct from the Petite, policy; whlch establishes guidelines for the. exercise of discretion 1 in determining whether:to
bring a federal prosccution. based. on .conduct substantially the. samc -as that involved. in a prior statc or.federal
proceeding. See USAM .§ 9-2.031.
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As the U.S. Attorney, and in the absence of evidence establishing that his decision was
motivated by improper factors, Acosta had the “plenary authority” under federal law and under the
USAM to resolve the case as he deemed necessary and appropriate. As dlscussed in detail below,
OPR did not find evidence establishing that Acosta, or the other subjects, were motivated or
influenced by improper considerations. Because no clear and unambiguous standard required
Acosta to indict Epstein on federal charges or prohibited his decision to defer prosecution to the
state, OPR does not find misconduct based on Acosta’s decision to decline to initiate a federal
prosecution of Epstein.

B. No Clear and Unambiguous Standard Precluded Acosta’s (Use of a
Non-Prosecution Agreement to Resolve the Federal Investigation,of Epstein

OPR found no statute or Department policy that was violated by Acesta’s, decision to
resolve the federal investigation of Epstein through a non-prosecution agreement.

The prosecutor’s broad charging discretion includes the option of resolving a case through
a non-prosecution agreement or a related and similar mechanism,“a.deferred prosecution
agreement. United States v. Fokker Servs. B.V., 818 F.3d 733 (D”C. Cir. 2016). These agreements
“afford a middle-ground option to the prosecution when, forexample, it believes that a criminal
conviction may be difficult to obtain or may result in uiwanted collateral consequences for a
defendant or third parties, but also believes that the défendantshould not evade accountability
altogether.” /d. at 738. As with all prosecutorial charging\decisions, the choice to resolve a case
through a non-prosecution agreement or a deferred presecution agreement “resides fundamentally
with the Executive” branch. /d. at 741.

OPR found no clear and unambiguous standard in the USAM prohibiting the use of a non-
prosecution agreement in the circumstances presented in Epstein’s case. The USAM specifically
authorized and provided guidance regarding non-prosecution agreements or deferred prosecution
agreements made in exchange for a\pérson’s timely cooperation when such cooperation would put
the person in potential crinfinal jeopardy and when alternatives to full immunity (such as
testimonial immunity) were “impossible or impracticable.” USAM § 9-27.600 (comment).**> The

“cooperation” contemplated wds cooperation in the criminal investigation or prosecution of
another person. In certaifgircumstances, government attorneys were required to obtain approval
from the appropriate Assistant Attorney General before entering into a non-prosecution agreement
in exchange for‘cooperation.

Epsteiny however, was not providing “cooperation” as contemplated by the USAM, and the
USAM was silent as to whether a prosecutor could use a non-prosecution agreement in
circumstances other than in exchange for cooperation in the investigation or prosecution of
another. Notably, although the USAM provided guidance and approval requirements in cases
involving cooperation, the USAM did not prohibit the use of a non-prosecution agreement in other
situations. Accordingly, OPR concludes that the USAM did not establish a clear and unambiguous
obligation prohibiting Acosta from ending the federal investigation through a non-prosecution

203 USAM § 9-27.650 required that non-prosecution agreements in exchange lfor cooperation be fully
memorialized in w ntmg Although this requirement was not applicable for the reasons glven above, the NPA complied
by fully memorializing the terms of the agreement.
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agreement that did not require Epstein’s cooperation nor did the USAM requ1re Acosta to obtain
Departmental approval before doing so.

C. The NPA’s Individual Provisions Did Not Violate Any Clear and
Unambiguous Standards

Although Acosta, as U.S. Attorney, had discretion generally to resolve the case through a
non-prosecution agreement that deferred prosecution to the state, OPR also considered whether a
clear and unambiguous standard governed any of the individual provisions of the NPA.
Specifically, OPR examined Acosta’s decision to permit Epstein to resolve the| federal
investigation by pleading guilty to state charges of solicitation of minors to engage.in prostitution
and solicitation to prostitution, with a joint, binding recommendation for an 18-month sentence of
incarceration. Because, as noted above, OPR found no clear guidance applicable to non-
prosecution agreements not involving cooperation, OPR examined Departmental policies relating
to plea offers to assess the propriety of the NPA’s charge and sentence’tequitements. OPR also
examined the provision declining to prosecute Epstein’s unidentified “potential co-conspirators,”
to determine whether that provision violated Departmental policy regarding’ grants of immunity.
Finally, OPR considered whether there was a clear and unambiguous obligation under the
Department’s policy regarding the deportation of criminalaliens, which would have required
further action to be taken against the two Epstein assistant§,who were foreign nationals.

After considering the applicable rules and policies;, OPR finds that Acosta’s decision to
resolve the federal investigation through the NPAdid not violate any clear and unambiguous
standards and that Acosta had the authority to resolve thefederal investigation through a state plea
and through the terms that he chose. Accerdingly, OPR concludes that Acosta did not commit
professional misconduct in developing,-negotiating, or approving the NPA, nor did the other
subjects who implemented his decisiofis, with respect to the resolution.?%

1. Acosta Had,Authority to Approve an Agreement That Required
Epstein to Plead to Offenses Resulting in an 18-Month Term of
Incarceration

Federal prosecutors have discretion to resolve a pending case or investigation through a
plea agreement, including a plea that calls for the imposition of a specific, predetermined sentence.
USAM §§ 9-27.330, 9-27.400; see also Federal Rule of Criminal Procedure 11(c)(1).

206 OPR also considered whether Acosta, Sloman, Menchel, Lourie, or Villafaiia failed to comply with
profcssional ‘ethics standards requiring that attorneys excrcisc competence and diligence in their represcntation of a
client=Attorneys have a duty to provide competent, diligent representation to their clients, which generally requires
the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation. See, e.g., FRPC
4-1.1, 4-1'3. The requircment of diligence obligates an attorney to exercise “zcal” in advocating for the client, but
does not require the attorney “to press for cvery advantage that might be realized for a client.” See FRPC 4-1.3
(comment). Although OPR criticizes certain decisions made during the USAO’s invesligation of Epstein, those
decisions, even if flawed, did not violate the standard requiring the exercise of competence or diligence. The subjects
exhibited sufficient knowledge, skill, preparation, thoroughness, and zeal during the federal investigation and the NPA
negoliations (o salisly the general standards established by the professional responsibility rules. An attorney may
attain a flawed result but still exercise sufficient competence and diligence throughout the representation to meet the
requirements of the standard. ‘
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Longstanding Department policy directs prosecutors to require the defendant to plead to the most

serious readily provable charge consistent with the nature and extent of the defendant’s criminal
conduct, that has an adequate factual basis, is likely to result in a sustainable conviction, makes
likely the imposition of an appropriate sentence and restitution order, and doés not adversely affect
the investigation or prosecution of others. See USAM §§ 9-27.430, 9-27-300, 9-27.400
(comment). The genesis of this policy, the Ashcroft Memo, specifically requires federal
prosecutors to charge and pursue all readily provable charges that would yield the most substantial
sentence under the Sentencing Guidelines. However, the Ashcroft Memo articulates an important
exception: a U.S. Attorney or a “designated supervisory attorney” may authorize a plea.that does
not comport with this policy.?” Moreover, the Ashcroft Memo explains that a charge is not
“readily provable” if the prosecutor harbors “a good faith doubt,” based on eitherthe lawyor the
evidence, as to the government’s ability to prove the charge at trial.

By its plain terms, the NPA arguably does not appear to satisfy the £most sefious readily
provable charge” requirement. The draft indictment prepared by Villafafia'proposed charging
Epstein with a variety of federal crimes relating to sexual conduct with and trafficking of minors,
and Epstein’s sentencing exposure under the federal guidelines was in the’range of 168 to 210
months’ imprisonment. The original “term sheet” presented¢to the defense proposed a “non-
negotiable” requirement that Epstein plead guilty to three state offensgs, in addition to the original
state indictment, with a joint, binding recommendation‘for’a two-year term of incarceration.
Instead, Epstein was permitted to resolve his federal €riminal €xposure with a plea to the state
indictment and only one additional state offense, and an 18=month sentence.

As discussed more fully later in this-Report,”Acosta, Sloman, Menchel, and Lourie
perceived risks to going forward to trial on thie federal charges Villafaiia outlined in the prosecution
memorandum and identified for OPR coneerns with both the evidence and legal theories on which
a federal prosecution would be premiSed,-On. the other hand, Villafafia felt strongly that federal
charges should be brought; and the'/CEOS Chief reviewed the prosecution memorandum and twice
opined that the charges were apprepriate. OPR found it unnecessary to resolve the question
whether federal charges against Epsfein were readily provable, however, because Acosta had

07 In addition to speeified “Limited Exceptions,” this authorization is available in “Other Exceptional
Circumstanccs,” as [ollows:

Prosecutors may decline to pursue or may dismiss readily provable charges in
other, exceptional circumstances with the written or otherwise documented
approval of an Assistant Attorney General, United States Attorney, or designated
supervisory attorney. This exception recognizes that the aims of the Sentencing
Reform Act must be sought without ignoring the practical limitatons of the
federal criminal justice system. For example, a case-specific approval to dismiss
charges in a particular case might be given because the United States Attorney’s
Office is particularly over-burdened, the duration of the trial would be
exceptionally long, and proceeding to trial would significantly reduce the total
number of cases disposed of by the office. However, such case-by-case
exceptions should be rare; otherwise the goais of fairness and equity. will be

jeopardized. :

Ashcroft Memo at § I.B.6. See aiso USAM §§ 9-2.001 and 27.140 (U.S. Attorneys’ aufthon'ly to depart from the
USAM). ;

|
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authority to deviate from the Ashcroft Memo’s “most serious readily provable offense”
requirement.

Although Acosta could not recall specifically how or by whom the decision was made to
allow Epstein to plead to only one of the three charges identified on the original term sheet, or how
or by whom the decision was made to reduce the sentencing requirement from two years to 18
months, Acosta was aware of these changes. He reviewed and approved the final NPA before it
was signed. Department policy gave him the discretion to approve the agreement, notwithstanding
any arguable failure to comply with the “most serious readily provable offense” requirement.
Furthermore, the Ashcroft Memo does not appear to preclude a U.S. Attorney from deferring to a
state prosecution, so it is not clear that the Memo’s terms apply to a situation involving, state
charges. Accordingly, OPR concludes that the negotiation of an agreement that‘allowed Epstein
to resolve the federal investigation in return for the imposition of an 18-montfi State'sentence did
not violate a clear and unambiguous standard and therefore does not, constitute professional
misconduct.

2, The USAO’s Agreement Not to Prosecute Unidentified “Potential
Co-Conspirators” Did Not Violate  a Clear and Unambiguous
Department Policy

Several witnesses told OPR that they believed thé,government’s agreement not to prosecute
unidentified “potential co-conspirators” amounted to “transactional immunity,” which the
witnesses asserted is prohibited by Department poliCy. Although “use immunity” protects a
witness only against the government’s use of his or, hepimmunized testimony in a prosecution of
the witness, and is frequently used by prosecuters, transactional immunity protects a witness from
prosecution altogether and is relatively rare.

OPR found no policy prohibiting aU.S. Attorney from declining to prosecute third parties
or providing transactional immunity” One section of the USAM related to immunity but applied
only to the exchange of “use/immunity” for the testimony of a witness who has asserted a Fifth
Amendment privilege. See USAM/§ 9-23.100 ef seq. Statutory provisions relating to immunity
also address the same_context. See 18 U.S.C. § 6002; 21 U.S.C. § 884. Moreover, apart from
voluntariness or enforceability concerns, courts have not suggested that a prosecutor’s promise not
to prosecute a third party amounts to an inappropriate exercise of prosecutorial discretion. See,
e.g., Marquez /909 F.2d at 741-43; Kemp, 760 F.2d at 1248; Stinson, 839 So. 2d at 909; trazier,
697 So. 2d 945. OPR found no clear and unambiguous standard that was violated by the USAQO’s
agreemernt notjyto prosecute “potential co-conspirators,” and therefore cannot conclude that
negotiating or approving this provision violated a clear and unambiguous standard or constituted
professional misconduct.

Notwithstanding this finding, in Section IV of this Part, OPR includes in its criticism of

Acosta’s decision to approve the NPA his approval of this provision without considering its
potential consequences, including to whom it would apply.

139

CA/Aronberg-000607
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



° °

3. The NPA Did Not Violate Department Policy Relatmg to Deportation
of Criminal Aliens

During the negotiations, the USAO rejected a defense-offered provision prohibiting the
USAO from “request[ing], initiat[ing], or in any way encourag[ing] immigration authorities to
institute immigration proceedings” against two female assistants. However, OPR considered
whether the April 28, 1995 memorandum imposed any obligation on the USAO to prosecute
Epstein’s two female assistants who were known to be foreign nationals—as Villafafia urged in
her prosecution memorandum—and thus trigger their removal, or conversely, whether it precluded
the USAOQ from agreeing not to prosecute them as part of a negotiated resolution. .OPR found
nothing in the policy that created a clear and unambiguous standard in either regard.

The Attorney General’s April 28, 1995 memorandum regarding “Depertation,of Criminal
Aliens” directed federal prosecutors to become involved actively and directly in'the process of
removing criminal aliens from the United States, and, along with USAM/§ 9-73,520, provided that
“[a]ll deportable criminal aliens should be deported unless extraordinary cifcumstances exist.”
However, Epstein’s two assistants were not “deportable” unless and until'eenvicted of a crime that
would have triggered their removal. But neither the policy memorandum nor the USAM imposed
an obligation on the USAO to prosecute or secure a conviction against a foreign national nor did
either provision preclude the USAO from declining to prosecute an alien using the same broad
discretion that otherwise applies to charging decisions.

The policy guidance also requires “promptyand close coordination” with immigration
officials in cases involving alien defendants and-specifies-that prosecutors must notify immigration
authorities before engaging in plea negotiations with alien defendants. OPR leamed during its
investigation that an ICE agent participated inythe Epstein investigation in its early stages.
Moreover, because the USAO never enigaged in plea negotiations with the two female assistants,
who, in any event, had not been charged and were therefore not “defendants,” no further
notification was required.

IV. THE EVIDENCE DOES/ NOT ESTABLISH THAT THE SUBJECTS WERE
INFLUENCED BY IMPROPER MOTIVES TO INCLUDE IN THE NPA TERMS
FAVORABLE, TO_EPSTEIN OR TO OTHERWISE EXTEND BENEFITS TO
EPSTEIN

OPR investigated whether any of the subjects—Acosta, Sloman, Menchel, Lourie, or
Villafaiia<-was influenced by corruption, bias, or other improper motive, such as Epstein’s wealth,
status cor political associations, to include terms in the NPA that were favorable to Epstein, or
whether\such” motives otherwise affected the outcome of the federal investigation. OPR
considered the case-specific reasons the subjects identified as the motivation for the USAO’s
July 3132007 “term sheet” and Acosta’s approval of the NPA in September 2007. OPR also
thoroughly examined various factors forming the basis for allegations that the subjects were
motivated by improper influences, including the subjects’ preexisting relationships with defense
counsel; the subjects’ numerous meetings with Epstein’s team of nationally known attorneys;
emails between the subjects—particularly Villafafia—and defense counsel that appeared friendly,
casual, and deferential to defense counsel; and inclusion in the NPA of a broad provision declining
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to prosecute all of Epstein’s co-conspirators. These factors are analyzed in the following
discussions throughout this Section of the Report. ’

As a threshold matter, OPR’s investigation of the subjects’ decisi !ns and actions in the

Epstein matter uncovered no evidence of corruption such as bribery, gratuity, or illegal political or
personal consideration. In addition, OPR examined the extensive contemporaneous documentary
record, interviewed witnesses, and questioned the subject attorneys. The evidence shows three
sets of issues influenced Acosta’s decision to resolve the case through the NPA. The first—of
main concern to Acosta—involved considerations of federalism and deference to state authority.
The second arose from an assessment by Acosta’s senior advisers—Sloman, Menchel, and
Lourie—that the case carried substantial litigation risks, including both witness issues and what
some viewed as a novel application of certain federal statutes to the facts of the‘Epstein case.?%®
The third was Acosta’s aim of obtaining a greater measure of justice for yictimstof Epstein’s
conduct and for the community than that proposed by the state.

Although the NPA and the process for reaching it can be criticized, as OPR does, OPR did
not find evidence supporting a conclusion that the subjects were motivated-By a desire to benefit
Epstein for personal gain or because of other improper considefations, such as Epstein’s wealth,
status, or associations. That is not to say that Epstein received, no/benefit from his enormous
wealth. He was able to hire nationally known attorneyséwho-had prestige, skill, and extensive
experience in federal and state criminal law and in conducting,negotiations. He had the resources
to finance an aggressive approach to the case that/included the preparation of multiple written
submissions reflecting extensive research and analysis, as’ well as multiple in-person meetings
involving several of his attorneys and USAO pérsonnel,"He assembled a defense team well versed
in the USAO and the Department, with thé knowledge to maneuver through the Department’s
various levels and offices, a process unknewn to many criminal defense attorneys and infrequently
used even by those familiar with the\Depagment’s hierarchy. Access to highly skilled and
prominent attorneys is not unusual in,criminal cases involving corporations and their officers or
certain other white collar defendantsybut it'is not so typical for defendants charged with sex crimes
or violent offenses. Nonethgless, while recognizing that Epstein’s wealth played a role in the
outcome because he was able. to hire skilled and assertive attorneys, OPR concludes that the
subjects were not motivated to resolve the federal investigation to Epstein’s benefit by improper
factors.

A, OPR Found No Evidence of Criminal Corruption, Such as Bribery, Gratuity,
or Tilegal Political or Personal Consideration

Some public criticism of the USAO’s handling of the Epstein matter implied that the
subjects™.decisions or actions may have been motivated by criminal corruption, although no
specific information substantiating such implications was identified. Throughout its investigation,

08 Sloman asseried throughout his OPR interview that he did not participate in substantive discussions about

the Epstein investigation before the NPA was signed, and his attorney argued in his comments on OPR’s draft report
that OPR should not attribute to Sloman any input in Acosta’s decisions about how (o resolve the case. However,
Sloman was included in numerous enails discussing the merits of and issues relating (o the investigation, participated
in meetings with the defense team, and, according (o Acosta, was one of the senior managers whom Acosta consulted
in determining how to resolve the Epstein investigation.
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OPR was attentive to any evidence that any of the subjects was motivated by bribes, gratuities, or
other illegal political or personal considerations, and found no such indication.??” Witnesses,
including law enforcement officials, were specifically asked whether they! had any information

witnesses of the Epstein matter’s outcome—stated that they did not. Specifically, the FBI case
agent told OPR that she did not believe there had been any illegal influence, and that if she had
perceived any, she “would have gone screaming” to the FBI’s public corruption unit. The co-case
agent and the FBI supervisors up through the Special Agent in Charge likewise told OPR that they
were unaware of any indication that a prosecutor acted in the matter because of illegal factors such
as a gratuity or bribe or other corrupt influence, and that any such indication would immediately
have been referred for criminal investigation by the FBI.

B. Contemporaneous Written Records and Witness and SubjectInterviews Did
Not Reveal Evidence Establishing That the Subjects. Were Improperly
Influenced by Epstein’s Status, Wealth, or Associations

Although Epstein’s name is now nationally recognized, in 2006%and 2007, he was not a
familiar national figure or even particularly well known in Florida. All five subjects told OPR that
when they first learned of the investigation, they had not heard ofiEpstein. Similarly, the FBI case
agent told OPR that when the investigation began, no on€,in’the FBI appeared to have heard of
Epstein, and other witnesses also told OPR that they,were initially unfamiliar with Epstein.
However, news reports about Epstein’s July 2006 arrestyon the state indictment, which were
contemporaneous with the beginning of the federal investigation, identified him as a wealthy Palm
Beach resident with influential contacts, including William Clinton, Donald Trump, Kevin Spacey,
and Alan Dershowitz, and other “prominent’businessmen, academics and scientists.”?'* Villafaiia,
Lourie, Sloman, and Acosta learned of<this press coverage early in the investigation, and thus
understood that Epstein was wealthy dnd associated with notable public figures.?!! The FBI case
agent also told OPR that “we knéw, who, had been on his plane, we knew . . . some of his
connections.”

1. The Contemporaneous Records Did Not Reveal Evidence Establishing
That the NPA Resulted from Improper Factors

OPR found no eyidence in the extensive contemporaneous documentary record that the
terms of the NPA resulted from improper factors, such as Epstein’s wealth or influential
connections. Epstéin’s legal team overtly raised Epstein’s financial status in arguing for a sentence
that did not include’a term of imprisonment on the ground that Epstein would be extorted in prison,
but the. USAOQ/insisted that Epstein serve a term of incarceration. Defense counsel mentioned
former, President Clinton in one pre-NPA letter, but that reference was made in the context of a

209 OPR’s jurisdiction does not extend to the investigation of allegations of criminal activity. 1f OPR had found

indication of criminal activity, it would have referred the matter to the appropriate Department investigative agencies.
210 Larry Keller, “Billionaire solicited prosutules three times, indictment says,” Palm Beach Post, Julv 24, 2006;
Nicole Janok, “Consultant to the rich indicted, jailed,” Palm Beach Post, July 24, 2006.

I
at Lourie later made Menchel aware of Epstein’s prominence in the course of forw: ardmg to Menchel the initial
prosecution memorandum.
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narrative of Epstein’s philanthropic activities, rather than presented as a suggestion that Epstein’s
association to the former President warranted leniency and, in any case, the USAO rejected the
defense argument that the matter should be left entirely to the state’s discretion.?'? The defense
submission to the Deputy Attorney General contained a direct reference to Epstein’s connection
to former President Clinton, but that submission was made well after the NPA was negotiated and
signed, and in it, counsel contended that the USAO had treated Epstein too harshly because of his
association with the former President.?'3

2. The Subjects Asserted That They Were Motivated by Reasonable
Strategic and Policy Considerations, Not Improper Influences

In addition to reviewing the documentary evidence, OPR questioned“the five subject
attorneys, all of whom denied being personally influenced by Epstein’s weal thromstatus in making
decisions regarding the investigation, in the decision to resolve the case throughian NPA, or in
negotiating the NPA. Villafafia, in particular, was concermned from/the outset’ of the federal
investigation that Epstein might try to employ against the USAO the same pressure that she
understood had been used with the State Attorney’s Office, and _she proattively took steps to
counter Epstein’s possible influence by meeting with Acostadand Sloman to sensitize them to
Epstein’s tactics. Both Acosta and Sloman told OPR that the-USAO had handled cases involving
wealthy, high-profile defendants before, including the Abramloff case. Acosta told OPR, “[W]e
tried to treat [the case] fairly, not looking at . . . how wealthy'is he, but also not saying we need to
do this because he is so wealthy.” Menchel expressed.a similar view, telling OPR that he did not
believe “it’s appropriate to go after somebody becauseof their status one way or the other.” Lourie
told OPR that Epstein’s status may have generated,more “front office” involvement in the case,
but it did not affect the outcome, and Slomén “empbhatically disagree[d]” with the suggestion that
the USAQ’s handling of the case had beemaftected by Epstein’s wealth or influential connections.
Other witnesses corroborated the subjects’testimony on this point, including the FBI case agents,
who told OPR that no one ever cemmunicated to them that they should treat Epstein differently
because of his wealth. The CEOS\Chief told OPR that he did not recall anyone at the USAO
expressing either qualms or gnthusiasm about proceeding against Epstein because of his wealth
and influence.

OPR takes note of.but does not consider dispositive the absence of any affirmative
evidence that the subjects were acting from improper motivations or their denial of such
motivations. /Of more ‘significance, and as discussed more fully below, was the fact that
contemporaneous records support the subjects’ assertions that the decision to pursue a pre-charge
resolution wasibased on various case-specific legal and factual considerations.?'* OPR also

212 In-the pre-NPA letter to the USAO, counsel recited a litany of Epstein’s purporied good deeds and charitable
workshincluding a trip Epstein took to Africa with former President Clinton to raise awareness of AIDS, and counsel
also noted that the former President had been quoted by New York AMagazine describing Epstein as “a committed
phifanthropist.”

a3 in the letter to the Deputy Attorney General, counsel suggested that the prosecution may have been
“politically motivated” due to Epstein’s “close personal association with former President Bill Clinton.”

24 OPR also considered that all five subjects provided generally consistent explanations regarding the factors

that influenced Acosta’s decision to resolve the federal investigation through the NPA. Sloman, Menchel, Lourie, and
Villafafia all had long careers with the Department, and OPR considers it unlikely that they would all have joined with
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considered that the USAO’s most pivotal decisions—to resolve the case through an NPA requiring
Epstein to serve time in jail, register as a sexual offender, and provide monetary damages to
victims—had been made by July 31, 2007, when the USAO presented ité “term sheet” to the
defense. This was before Acosta had ever met with defense counsel and when he had not indicated
any plans to do so. It also was well before Acosta’s October 12, 2007 breakfast meeting with
defense counsel Lefkowitz, which received strong public and media criticism. OPR also
considered significant the fact that although the USAO made numerous concessions in the course
of negotiating the final NPA, the USAO did not accede to the defense request that the USAQ end
federal involvement altogether and return the matter to the state authorities to handle as.they saw
fit, and the USAO refused to eliminate its requirement that Epstein register as a sexual offender,
despite a strong push by the defense that it do so.

3. Subject and Witness Interviews and Contemporaneous Records
Identified Case-Specific Considerations Relating/to Evidence, Legal
Theories, Litigation Risk, and a Trial’s Potential Impact on Victims

Acosta, Sloman, Menchel, and Lourie told OPR that they did not recall the specific content
of discussions about the challenges presented by a potential féderal, prosecution or reasons for
Acosta’s decision to resolve the federal investigation through the NPA, but they and Villafafia
identified for OPR several case-specific factors, unrelated4o Epstein’s wealth or associations, that
either did or likely would have been included in those discussions and that OPR concludes likely
influenced Acosta’s decision-making. These considerations included assessment of the
evidentiary risks and the potential impact of a trial ‘en the victims. For the most part, however,
these factors appear more aptly to pertain to the decision to resolve the case through a pre-charge
disposition, but do not directly explain why“Acosta chose to resolve the federal investigation
through a guilty plea in state court. That decisionappears to have stemmed from Acosta’s concerns
about intruding into an area he beli€ved.was traditionally handled by state law enforcement
authorities.

In a declaration subniitted tojthe district court in 2017 in connection with the CVRA
litigation, Villafafia explained, the JUSAQ’s rationale for terminating the federal investigation
through the NPA:

Prior to the Office making its decision to direct me to engage in
negotiations with Epstein’s counsel, I discussed the strengths and
weaknesses of the case with members of the Office’s management,
and “informed them that most of the victims had expressed
significant concerns about having their identities disclosed. . . . Itis
my understanding from these and other discussions that these
factors, that is, the various strengths and weaknesses of the case and
the various competing interests of the many different victims
(including the privacy concerns expressed by many), together with
the Office’s desire to obtain a guaranteed sentence of incarceration
for Epstein, the equivalent of uncontested restitution for the victims,

Acosta to improperly benefit Epstein or would have remained silent if they suspected timt Acosta, or any of their
colleagues, was motivated by improper influences.
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and guaranteed sexual offender registration by Epstein . . . were
among the factors [that led to the NPA].!°

During her OPR interview, Villafafia similarly described the victims’ general reluctance to
go forward with a trial:

[W]hen we would meet with victims, we would ask them how they
wanted the case to be resolved. And most of them wanted the case
to be resolved via a plea. Some of them wanted him not to be
prosecuted at all. Most of them did not want to have to come to
court and testify. They were very worried about their privacy
rights. 216

In his written response to OPR, Lourie stated that although he did not specifically recall
the issues Villafafia set forth in her declaration, he believed they would have been important to the
USAOQ in 2007. Lourie also told OPR that he generally recalled concerns within the USAO about
the charges and a potential trial:

[M]y vague recollection is that I and others had cencerns that there
was a substantial chance we would not prevailyat beth trial and on
appeal after a conviction, resulting in<no jail time, no criminal

as Doe v. United States, No. 9:08-cv-80736 (S.D. Fla.), Declaration of A. Maric Villafafia in Support of
Government’s Response and Opposition to Petitioners?, Motionfor Partial Summary Judgment and Cross-Motion for
Summary Judgment at 8-9 (June 2, 2017).

26 These concerns are also reflected in-4,2017 declaration filed by the FBI case agent in the CVRA litigation,
in which she stated, “During interviews conducted from 2006 to 2008, no victims expressed a strong opinion that
Epstein be prosecuted.” She further deséribed the concerns of some of the victims:

Throughout the investigation, we interviewed many [of Epstein’s] victims . . . .
A majority of the victims/expressed concern about the possible disclosure of their
identities to the publi¢”” A number of the victims raised concerns about having to
testify and/er their parents finding out about their involvement with Mr. Epstein.
Additionally/ for some victims, learning of the Epstein investigation and possible
exposure ofitheir identities caused them emotional distress. Overall, many of the
victims were troubled about the existence of the investigation. They displayed
feelings of embarrassment and humiliation and were reluctant to talk to
investigators. Some victims who were identified through the investigation refused
even to speak to us. Our concerns about the victims’ well-being and getting to
the truth were always at the forefront of our handling of the investigation.

In addition, during the CVRA litigation, an attorney representing scveral victims filed a pleading to protcct
the anonymity of his clicnts by preventing disclosure of their identitics to the CVRA petitioners. See Response to
Court Order of July 6, 2015 and United States’ Noticc of Partial Compliance (July 24, 2015). It is noteworthy that in
2020, when OPR attempled 1o contact victims, through their counsel, for inlerviews or responses (o wrilten questions
regarding contacts with the USAO, OPR was informed that most of the victims were still deeply concerned about
remaining anonymous. One victim described to OPR how she became distraught when, during the USAO’s
investigation, the FBI left a business card at her parents’ home and, as a result, her parents learned that she was a
victim of Epstein. Al the time, the viclim was a teenager; was “nervous, scared, and ashamed”; and did not want her
parents to know about the case.
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record, no restitution, no sex offender status, publication at a trial of
the names of certain victims that didn’t want their names revealed
and the general difficulties of a trial for the victims and their
families.

Although his emails showed that, at the time, he advocated for prosecution of Epstein,
Lourie told OPR it was also his general recollection that “everybody at the USAO working on the
matter had expressed concerns at various times about the long-term viability of a federal
prosecution of Epstein due to certain factual and legal hurdles, as well as issues.#with the
cooperation and desires of the victims.”

Similarly, Menchel—who had experience prosecuting sexual assault €rimes—recalled
understanding that many of the victims were unwilling to go forward and would*haveexperienced
additional trauma as a result of a trial, and some had made statements (exonerating Epstein.
Menchel told OPR he believed that if the USAO had filed the proposed charges-against Epstein,
Epstein would have elected to go to trial. In Menchel’s view, the USAQ therefore had to weigh
the risk of losing at trial, and thereby re-traumatizing the victims, against the benefits gained
through a negotiated result, which ensured that Epstein serveddime in jail, registered as a sexual
offender, and made restitution to his victims.

Sloman also recalled witness challenges and, concerns about the viability of the
government’s legal theories. He told OPR:

[T]t seemed to me you had a tranche'ef witnesses who were not going

‘to be reliable. You had a tranche [of]witnesses who were going to
be severely impeached. Peopletwho loved Jeffrey Epstein who
thought he was a Svengali . . . who were going to say I told him I
was 18 years old.

You had witnesses who”were scared to death of the public light
being shown on them because their parents didn’t even know -- had
very vulnerable victims. You had all of these concerns.

Acosta told OPR¢that he recalled discussions with his senior managers about the victims’
general credibility and reluctance to testify and the evidentiary strength of the case, all of which
factored into the“esolution. He acknowledged that his understanding of the facts was not
“granular’” andidid not encompass a detailed understanding of each victim’s expected testimony,
but he ‘trusted that his “team” had already “done the diligence necessary” to make
recommendations about the evidentiary strength of the case. Acosta recalled discussing the facts
with\Sloman and Menchel, and possibly Lourie, none of whom had as detailed an understanding
of the facts as Villafafia. Nevertheless, OPR credits Acosta’s statement that he reasonably
believed, based on his conversations with others who expressed this view, that a trial would pose
significant evidentiary challenges.

Other witnesses corroborated the subjects’ testimony regarding witness challenges,
including the FBI co-case agent, who recalled during his OPR interview that some of the victims
had expressed concern for their safety and “a lot of them d[id]n’t want to take the stand, and
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d[id]n’t want to have to relive what happened to them.”?!” The co-case agent told OPR that one
of the “strategies” for dealing with the victims’ fear was “to keep them off the stand,” and he
generally remembered discussions about resolving the Epstein case in a way that protected the
victims’ identities. In addition, the CEOS Trial Attorney who briefly worked with Villafafia on
the case after the NPA was signed told OPR that in her meetings with some of the victims, she
formed the impression that they were not interested in the prosecution going forward. The CEOS
Trial Attorney told OPR that “[the victims] would have testified,” but would have required an
extensive amount of “victim management” because they were “deeply embarrassed” about
potentially being labeled as prostitutes. The CEOS Trial Attorney also told OPR that “thére were
obvious weaknesses in the case,” from an evidentiary perspective. 18

The contemporaneous records also reflect discussions of, or referenceste, various legal
and factual issues or other concerns about the case. For example, in an early“eémailito Menchel,
Lourie noted that two key issues raised by Villafafia’s proposed charges were whether the USAO
could prove that Epstein traveled for the purpose of engaging in sex acts, anduthe fact that some
minor victims had told Epstein they were 18. He later opined to Acosta and Menchel that “there
is some risk on some of the statutes [proposed in Villafaiia’s prosecution meémorandum] as this is
uncharted territory to some degree.” In his July 5, 2007 email tofVillafafia, Menchel cited Acosta’s
and Sloman’s “concerns about taking this case because of [the Pletit policy and a number of legal
issues” and Acosta’s concerns about “hurting Project Safe,Childhood.” Defense counsel raised
myriad legal and factual challenges in their voluminouslettersitothe USAQO. Defense submissions
attacked the legal theories for a federal prosecution and detailed factors that could have
undermined victims’ credibility, including victim(statéments favorable to Epstein and evidence of
victim drug and alcohol use, as well as the fact that some victims recruited other victims and
purportedly lied to Epstein about their ages!

Acosta also recalled that althoughwhis “team” had expressed concern about the “trial
issues,” his own focus had been on “the legal side of things.” Notably, during his prior tenure as
the Assistant Attorney Generalin charge of the Department’s Civil Rights Division, Acosta had
been involved in efforts to address sex trafficking. He told OPR that one of the “background
issues” that the Civil Rights Division addressed under his leadership, and which influenced his
view of the Epstein case, was the distinction between sex trafficking and solicitation of
prostitution. Specifically, heswas concerned about avoiding the creation of potentially unfavorable
federal precedent-on the point of delineation between prostitution, which was traditionally a matter
of state concefny and sex trafficking, which remained a developing area of federal interest in
2007.2Y :

27 Incan affidavit filed in the CVRA litigation, the co-case agent noted that in early 2007, when he located a
victimMiving outside of the United States, she claimed only to “know Jeffrey Epstein,” and stated that she “moved
away to distance herself from this situation,” and “asked that {the agent] not bother her with this again.”

s In April 2007, a victim who was represented by an attorney paid by Epstein participated in a video-recorded
interview with the FBI, with her attorney and his investigator present. This victim denied being involved in, or being
avictimof, criminal activity. Later, the victim obtained new counsel and joined the CVRA litigation as “Jane Doe #2.”

a9 {n his March 20, 2011 letter, addressed “To whom it may concern,” and published online in The Daily Beast,
Acosta described “a year-long assault on the prosecution and the prosecutors” by “an army of legal superstars.” Most
of the allegations made against the prosecutors occurred after the NPA was signed and certainly after Acosta approved
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The USAO might have been able to surmount the evidentiary, legal, and policy issues
presented by a federal prosecution of Epstein. Villafafia, in particular, believed she could have
prevailed had she taken the case to trial, and even after the NPA was negotiated, she repeatedly
recommended declaring Epstein in breach and proceeding with an indictment, because she
continued to have confidence in the case.??® Qosterbaan and others also believed that the
government would succeed at trial. Furthermore, the victims were not a uniform group. Some of
them were afraid of testifying or having their identities made public; others wanted Epstein
prosecuted, but even among those, it is not clear how many expressed a willingness to testify at a
trial; and still others provided information favorable to Epstein. In the end, Acosta-4assumed
responsibility for deciding how to resolve the Epstein investigation and weighing the risks and
benefits of a trial versus those of a pre-charge disposition. His determination thatea pre-charge
disposition was appropriate was not unreasonable under the circumstances.

Although evidentiary and witness issues explain the subject supervisors’ concerns about
winning a potential trial and why the USAO would have sought /Some sort’ of pre-charge
disposition, they do not fully explain why Acosta decided to pursue a state-based resolution as
opposed to a traditional federal plea agreement. OPR did not find.in the cofitemporaneous records
a memorandum or other memorialization of the reasoning undeflying Acosta’s decision to offer a
state-based resolution or the terms offered to the defense onJuly 31, 2007.

According to Acosta, “In 2006, it would have beén extremely unusual for any United States
Attorney’s Office to become involved in a state solicitation case, even one involving underage
teens,” because solicitation was “the province of state prosecutors.” Acosta told OPR that he
developed “a preference for deferring to the/State? to*make it clear that [the USAO was] not
stepping on something that is a purely local matter, because we [didn’t] want bad precedent for
the sake of the larger human trafficking issue.” Aecosta also told OPR that it was his understanding
that the PBPD would not have brought,the.case to federal investigators if the State Attorney’s
Office had pursued a sanction @gainst Epstein that included jail time and sexual offender
registration. Acosta viewed the.USAO’s role in the case as limited to preventing the “manifest
injustice” that, in Acosta’s view, would have resulted from the state’s original plea proposal.
Acosta acknowledged that if the inyestigation had begun in the federal system, he would not have
viewed the terms set out in the NPA as a satisfactory result, but it was adequate to serve as a
“backstop” to the state’Swprosecution, which he described as “a polite way of saying[,
“Jencouraging the-state to do a little bit more.[’]” In sum, Acosta told OPR that the Epstein case
lay in “uncharted,territory,” there was no certainty that the USAO would prevail if it went to tnal,
and a potentially unfavorable outcome had to be “weighed against a certain plea with registration
that would make sure that the public knew that this person was a sex offender.”

Acosta told OPR that he discussed the case primarily with Sloman and Menchel, and both
told OPR that while they did not share Acosta’s federalism concerns, they recalled that Acosta had

the terms offered to the defense on July 31, 2007. Therefore, any allegations against the prosecutors could not have
played a significant role in Acosta’s decisions as reflected in the term sheet.

20 Sloman told OPR that Villafafia “always believed in the case.”
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been concerned about policy and federalism issues.??! Sloman told OPR that although he did not
remember specific conversations, he generally recalled that Acosta had been “sensitive to” Petite
policy and federalism concerns, which Sloman described as whether the USAO was “overstepping
our bounds by taking what is a traditional state case that was in the State Attorney’s Office that
was resolved by the State Attorney’s Office at some level.” During his OPR interview, Menchel
remembered that Acosta approached the case from “a broader policy perspective” and was worried
about “the impact that taking the case in federally may have on . . . other programs,” aithough
Menchel did not recall specifically what those programs were.

C. Other Significant Factors Are Inconsistent with a Conclusion  That the
Subjects’ Actions Were Motivated by Improper Influences

OPR considered additional aspects of the Epstein case that were inconsistent with a
suggestion that Acosta’s decision to offer the July 31, 2007 terms was driven by corruption, a
desire to provide an improper benefit to Epstein, or other improper influénces:

First, OPR considered highly significant the fact that if Acosta’s'psimary motivation was
to benefit Epstein, he had an option even more favorable to Epsteintavailable to him. The NPA
required Epstein to serve time in jail and register as a sexual.offender, and provided a mechanism
for the victims to seek monetary damages—outcomes unlikely.if thé matter had been abandoned
and sent back to the state for whatever result state adthorities/deemed appropriate. Epstein’s
attorneys had vehemently argued to the USAO that thére was no federal interest in the investigation
and that his conduct was exclusively a matter of state concern. If the USAO had declined to
intervene in the case, as Epstein’s counsel repeatedly and-strongly argued it should, the state would
have meted out the sole punishment for his béhavior. Under the state’s original plan, Epstein likely
would have received a sentence of probation. Menchel described such a result as a mere “slap on
the wrist,” with “no jail time, no felony sex offense, no sexual offender registration, [and] no
restitution for the victims.” Instead/0f acceding to Epstein’s proposal, however, the USAO devised
a resolution of the federal investigation that, although widely criticized as inadequate to address
the seriousness of Epstein’s conduct, nevertheless penalized Epstein more than a guilty plea to the
state’s original charge, standing alone, would have done. Acosta’s affirmative decision to
intervene and to compel a more stringent and just resolution than the state had proposed, rather
than exercising his discretion to quietly decline prosecution, is strong circumstantial evidence that
he was not acting for thé purpose of benefiting Epstein.??? Similarly, despite defense counsel’s
repeated requests to eliminate the sexual offender registration requirement, Acosta refused to

221

< Sloman stated that although Acosta “was sensitive to [P]etite policy concermns, federalism concerns, . . . I was
not.” Mencheleommented, “T don’t think it would have been a concern of mine.”

22 Menchel also pointed out during his OPR interview that Acosta was Republican and “had nothing to gain”
by showing favoritism (o Epstein, who had been porirayed in the media as “this big Democratic donor.” Villafafia
recounted for OPR an exchange between the USAO (cam and a defense attorney who argued in one meeting that—

we were prosecuting [Epstein] because he was Jewish. We then pointed out that
a number of members of [the USAQ] chain of command were Jewish. Then he
said, well we’re prosecuting him because he was a Democral. And again, we
pointed out that a number of us were Democrats. So then it went (o, we were
prosecuting him because he was wealthy. . . . That one didn’t work so well.
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reconsider the provision. Acosta could certainly have modified or eliminated the provision entirely
if his motivation was to benefit Epstein or Epstein’s attorneys.

Second, Epstein himself was not satisfied with the NPA. Immediately after signing the
agreement, he sought to have the Department nullify it by declaring federal involvement in the
investigation inappropriate. In addition to repeatedly attacking the NPA in his submissions to the
Department, Epstein added to his evidentiary challenges and federalism claims allegations of
misconduct and improper bias on the part of specific USAO personnel. Epstein’s dissatisfaction
with the NPA, and his personal attacks on individual prosecutors involved in negotiating the
agreement, appear inconsistent with a conclusion that the subjects designed the NPA for Epstein’s
benefit.

D. OPR Does Not Find That the Subjects’ Preexisting Relationships with Defense
Counsel, Decisions to Meet with Defense Counsel, and Other Factors
Established That the Subjects Acted from Improper/Influences or Provided
Improper Benefits to Epstein

In evaluating the subjects’ conduct, OPR considered various other factors featured in media
accounts to show that the subjects provided improper benefits'to Epstein or which purportedly
suggested that the subjects acted from improper influences. OPR exXamined these factors but did
not find that they supported a finding that the subjects wére influenced by favoritism, bias, or other
improper motivation.

1. The Evidence Does Not ‘Establish That the Subjects Extended Any
Improper Benefit to/Epstein because of Their Preexisting Relationships
with His Attorneys

Epstein’s wealth enabled him tothire multiple attorneys who had preexisting personal
connections to some of the govemment,attorneys involved in his case, in the State Attorney’s
Office, in the USAO, and elsewhere inthe Department. Based on the attorneys Epstein selected
to represent him, a reasonable inference can be drawn that Epstein believed that hiring attorneys
with relationships to the prosecutors would be beneficial to him. One of the first attorneys who
contacted the USAQ oneEpstein’s behalf was Guy Lewis, a former AUSA in and U.S. Attorney
for the Southern District/0f Florida. Villafafia and Lourie had worked for Lewis, and Lourie was
close friends with one of Lewis’s law partners. Epstein also retained Lilly Ann Sanchez, a former
AUSA who Had been Menchel’s deputy and with whom he had socialized. Later, when Epstein
was seekihg Acosta’s personal involvement in the case, Epstein hired Kenneth Starr and Jay
Lefkowitz, prominent attorneys from Kirkland & ElllS with whom Acosta was acquainted from
his previqus'employment with that firm.

Villafaiia told OPR that she believed Acosta “was influenced by the stature of Epstein’s
attorneys.” Critically, however, other than the information regarding Menchel that is discussed in
the following subsection, neither Villafafia nor any of the other individuals OPR interviewed
identified any specific evidence suggesting that Acosta, or any of the other subjects, extended an
improper favor or benefit to Epstein because of a personal relationship with defense counsel (or
for any other improper reason). Villafafia explained how, in her view, the “legal prowess” of
Epstein’s attorneys had an impact on the case:
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[O]ne of the issues in the case was the . . . defense’s ability to
describe the case or characterize the case as being legally complex.
It was not as legally complex as they made it out to be. But because
they were able to convince members of our office that it was
somehow extremely novel and legally complex, the issue became
who was likely to succeed in arguing these legal issues. And
because of that, the legal prowess, if you will, of the attorneys [ ]
[became] something to consider.

I think that the ability of Alan Dershowitz and Ken Starr and Jay.
Lefkowitz to convince Alex Acosta that I didn’t know what I"Wwas
talking [about] also, all came into play. So I think there were a
number of factors and it all came together.

Although Villafafia was critical of Acosta’s consideration of the'defense arguments, she
conceded that the defense team’s tactics demonstrated effective’advogacy. Certainly, throughout
the case, Epstein’s attorneys prepared lengthy memorandaanalyzing the evidence and arguing
nuanced legal points concerning federalism, the elementstof numerous federal criminal statutes,
and the evidence relevant to those statutes, but it is notinusual of unreasonable for prosecutors to
carefully consider well-crafted legal arguments front defense counsel.

There is little question that Epstein’s~extensive team of attorneys was able to obtain
negotiated benefits for Epstein—although ‘the USAO never wavered from its three core
requirements, it did agree to a reduction ingprison time from its original offer, and it granted Epstein
certain other concessions during the negotiations. Epstein’s wealth provided him with skilled,
experienced negotiators who continually, sought various incremental concessions, and with
attorneys who knew how to obtain’ Department review of a USAO matter, thereby delaying
undesired outcomes for as long as possible.??* Despite Epstein’s evident intentions, however, OPR
did not find evidence warranting a conclusion that the NPA or its terms resulted from the subjects’
relationships with the attomeys he had selected to represent him.

2. The Subjects Asserted That Their Relationships with Defense Counsel
Did Not Influence Their Actions

AcostajMenchel, Sloman, and Lourie each asserted that Epstein’s choice of counsel did
not affectyhis handling of the case. Menchel told OPR that once in private practice, former
colleagues offen became adversaries. In Menchel’s view, such preexisting relationships were
useful because they afforded a defense attorney initial credibility and an insight into the issues a
prosecutor would likely view as areas of concern, which enabled the defense attorney to “tailor”
arguments in a way that would maximize their persuasive impact on the USAO. Menchel told
OPR, however, that these advantages did not “move the needle in any major way,” and he
“reject[ed] the notion” that anyone in the USAO had been “swayed” because of preexisting

23 As Chief Reiter later observed in his deposition testimony, “[T]he Epstein case was an instance of a many
million dollars defense and what it can accomplish.” 1
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friendships or associations with any of Epstein’s attorneys. In fact, Menchel'told OPR that he and
his USAO colleagues viewed Epstein’s attempt to exert influence through his choice of counsel as
“ham-fisted” and “clumsy.”

Sloman told OPR that although he became aware that Lourie was friends with Guy Lewis
and Lewis’s law partner, he was unaware of personal relationships between any of his other
colleagues and any of Epstein’s attorneys, but that in any event his attitude regarding cases
involving former colleagues “was that we would give them process, but we didn’t pull any punches
with them.” In Sloman’s view, preexisting relationships with defense counsel did not “change the
equation” because as AUSAs, he and his colleagues were motivated by what they pergeived to be
best for the case.

Lourie told OPR that his preexisting associations with Epstein’s attorneysi:didn’t influence
anything.” Notably, at the outset of the Epstein case, Lourie sought guidance from the USAO’s
Professional Responsibility Officer about the propriety of his roleas awsupervisor in the
investigation, because of his acquaintance with Lewis and long-time friendship with Lewis’s law
partner. OPR considered Lourie’s caution in seeking and obtaining the Professional Responsibility
Officer’s advice as an indication that he was alert to his £thical responsibilities regarding
relationships with defense counsel, including avoiding the appearance of a conflict of interest.

Acosta said during his OPR interview that he “developed” the three criteria reflected on
the term sheet—a sentence of incarceration, sexual offender registration, and monetary damages
for the victims—before he engaged directly with any of Epstein’s attorneys and before Epstein
added Starr and Lefkowitz, the Kirkland & Ellis attorneys, to his team. Acosta pointed out that
the USAQ continued to insist on a resolutionythat satisfied all three of those criteria even after
Kirkland & Ellis became involved in the.case.

Acosta took other actions that appear inconsistent with an intent to benefit Starr and
Lefkowitz. On several occasions,\when)directly appealed to by Letkowitz or Starr, he directed
them to address their communications/to Villafafa, Sloman, and other subordinates. After his
October 12, 2007 breakfast ‘meeting with Lefkowitz, Acosta immediately communicated with
Sloman about their conversation.” In late 2008, when Acosta anticipated leaving the USAO and
was considering pursuingiemployment with Kirkland & Ellis, he recognized the conflict of interest
and instructed Sloman t@ stop copying him on emails relating to the Epstein matter. On Acosta’s
behalf, the USAO’s Professional Responsibility Officer sought and obtained formal Department
approval of Acosta’s recusal from the case based on the fact that he had “begun to discuss possible
employmént” with’ Kirkland & Ellis. These actions support Acosta’s assertion that he was
cognizantiof his ethical responsibilities concerning relationships with defense counsel.***

24 In addition, in May 2008, the USAO’s Professional Responsibility Officer consulted with the Department’s
Professional Responsibility Officer about whether Acosta should recuse from the Epstein matter because he was
considering seeking a visiting professorship at Harvard Law School in 2009, and Dershowitz—a Harvard Law School
professor—was representing Epsiein “as a private, paying client, and not as any part of a Harvard Law School clinic
or law school teaching program™ and “should have no role in deciding whether Mr. Acosta is offered any position as
a visiting professor.” The Department advised that these facts provided no basis for recusal.
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In its review of the documentary record, OPR examined an email written by Villafafia in
2018, more than a decade after the NPA was negotiated, in which she suggested that the two-year
sentence requirement in the initial “term sheet” provided to the defense was developed by Menchel
as a favor to defense attorney Sanchez. OPR examined the facts surrounding this allegation and
determined that there was no merit to it. Specifically, in December 2018, after the Miami Herald
investigative report renewed public attention to the case, Villafafia recounted in an email to a
supervisory AUSA, a conversation she recalled having had with Sloman about the case.??> In the
email, Villafafia stated that she had not been a participant in discussions that led to Acosta’s
decision to offer a two-year plea deal, but she added the following: “Months (or possibly years)
later, 1 asked former First Assistant Jeff Sloman where the two-year figure came from. He said
that Lily [sic] Ann Sanchez (attorney for Epstein) asked Mr. Menchel to ‘do hera solid> and
convince Mr. Acosta to offer two years.”

OPR questioned both Villafafia and Sloman about the purported “do her a solid” remark.
Villafafia told OPR that she had been aware that Menchel and Sanchez/were friends. During her
OPR interview, Villafafia explained:

[A] lot later, T asked Jeff. Isaid, you know, “Jeffywhere did this two
years come from?” And he said, “Well, 1 always, figured that . . .
Lilly asked Matt to do her a solid,” whieh Lthought was such a
strange term, . . . “and to get her a good-deal so,that she would be in
Epstein’s good graces” and that that’s where the two years came
from. Although strangely enoughy then several years after that, Jeff
Sloman asked me where the two years'came from, and I had to
remind him of that conversation. So/Jeff doesn’t know where the
two years came from.

Because the email had been expressed in more definitive terms, OPR asked Villafafia
whether Sloman had affirmativelytasserted that the two-year deal was a favor from Menchel to
defense counsel, or whether he had stagéd that he merely “figured” that was the case, but Villafaiia
could not recall precisely what Sloman had said. At a follow-up interview, Villafafia again said
that she was unable to recall whether Sloman’s specific statement was “Lilly asked Matt to do her
a solid, and he did it,” or “halways figured Matt just wanted . . . to do her a solid.” Villafafia stated
that she was unaware of any information that “expressly [indicated] that there was any sort of
exchange of . /ha favor in either direction.” '

Daringthis OPR interview, Sloman did not recall making such a remark, although he could
not rule out the possibility that Villafafia, for whom he repeatedly expressed great respect, “heard
that in some fashion.” He told OPR that if he did say something to Villafafia about Menchel having
done‘a solid” for Epstein’s counsel, he could not have meant it seriously, and he explained, “[I]t’s
not something that I would have believed. Him doing her a solid. I mean that’s the furthest thing
from my recollection or impression even after years later.”

25 Villafafia’s email stemmed from a congressional inquiry received by the Department concerning the Epstein
investigation and the NPA, to which the USAO had been asked to assist in responding. In her email, Villafaiia
addressed several issues that she perceived to be the “three main questions™ raised by the press coverage.
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Menchel told OPR that when he and Sanchez were in the USAO, they had a social
relationship, which included, in 2003, “a handful of dates over a period of two to three weeks. We
decided that . . . this was probably best not to pursue, and we mutually agreed to not do that.”?%
Apart from that, he stated they were “close” and “hung out,” and he asserted that this was known
in the office at the time. Menchel said that his relationship with Sanchez “changed dramatically”
when she left the office for private practice, and that by the time he became involved in the Epstein
investigation, he had dated and married his wife, and his contact with Sanchez would “most likely”
have been at office events and when she attended his wedding 2?” Menchel added, “[T]hat was
three and a half years [prior] for a very brief period of time, and T don’t think I gave it a moment’s
thought.”

When asked by OPR about the basis for the decision to make an offer of ‘a,two-year term
of incarceration, Menchel said that he did not recall discussions about the two-year offer and did
not recall how the office arrived at that figure. In response to OPR’s question, Menchel stated that
his relationship with Sanchez did “[n]ot at all” affect his handling of the’Epstein.ease. Moreover,
Menchel asserted that the contemporaneous documentary record suppotts a conclusion that it was
Acosta, not Menchel, who made the decision to resolve the case with the two-year term.

OPR carefully considered the documentary record om-this,point, as well as the statements
to OPR from Menchel, Villafafia, Sloman, and Acosta, and ¢oncludes that there is no evidence
supporting the suggestion that the plea was instigated by Menchel as a favor to defense counsel.
The USAOQ’s first plea overture to defense counsel/ whichytook place sometime before June 26,
2007, occurred when Menchel spoke with Sanchez about the possibility of resolving the federal
case with a state plea that required jail time and sexual offender registration. According to the
email, “[i]t was a non-starter” for the defersey, In the lengthy email exchange with Villafafia in
early July 2007, Menchel told her that hisydiscussion with Sanchez about a state-based resolution
was made with Acosta’s “full knowledge “wAcosta corroborated this statement, telling OPR that
although he did not remember a_specificiconversation with Menchel concerning a state-based
resolution, he was certain Menchel wouldnot have discussed this potential resolution with defense
counsel “without having dis¢ussed it/with me.”??® Moreover, the defense did not immediately
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Acosta, Sloman, and'kourie each told OPR that in 2007, he was not aware that Menchel had previously dated
Sanchez. OPR questioned \the USAQO’s Professional Responsibility Officer regarding whether Menchel had an
obligation to informt his supetvisors of his dating relationship. The Professional Responsibility Officer said that it
would depend on “hew long the relationship was and how compromised the individual felt he might appear to be,”
but he would have expected Menchel to raise the issue with Acosta. The Professional Responsibility Officer told OPR
that if he had beemapproached for advice at the time, he would have asked for more facts, but “[g]iven the sensitivity
of the [Epstein] matter, [my advice] would probably have been to tell him to step back and let somebody else take it
over.” Menchel-fold OPR that if his relationship with Sanchez had turned into something more than a handful of
dates,"heswould have advised his supervisors. Although OPR does not conclude Menchel’s prior relationship with
Sanchez influenced the Epstein investigation, OPR assesses that it would have been prudent for Menchel to have
informed his supervisors so they could make an independent assessment as to whether his continued involvement in
the Epstein investigation might create the appearance of a loss of impartiality.

27 Menchel’s Outlook records also indicate he scheduled lunch with Sanchez on at least one occasion, in early
2006, after she left the USAO.

228 In addition, Villafaiia recalled Menchel stating at the July 26, 2007 meeting that “Alex has decided to offer
a two year state deal.”
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accept the two-year proposal when it was made, but instead continued to press for a sentence of
home confinement, suggesting that the defense had not requested the two-year term as a favor and
did not view it as such. The defense had previously rejected the state’s offer of a sentence of
probation, and there is no indication in the contemporaneous records that Epstein viewed any jail
sentence favorably and certainly that did not appear to be the view of the defense team in the early
stages of the negotiations.

As discussed below, after extensive questioning of the subjects about the basis for the two-
year offer, and a thorough review of the documentary record, OPR was unable to determine the
reasoning underlying the decision to offer two years as the term of incarceration, ascopposed to
any other term of years. Nonetheless, OPR concludes from the evidence that Acostaswas aware of
and approved the initial offer to the defense, which included the two-year term-of incarceration.
The only evidence suggesting that the offer of two years stemmed from an improper motivation of
Menchel’s was a single second-hand statement in an email drafted many years later. "Sloman, the
purported declarant, told OPR that he could not recall whether he made the statement, but he firmly
disputed that the email accurately reflected either the reason for the two-year proposal or his
understanding of that reason. Villafaha herself could remember little about the critical
conversation with Sloman, including whether she had recordedaccurately what Sloman had said.
Given the lack of any corroborating evidence, and the evidenge showing Epstein’s vigorous
resistance to the proposal, OPR concludes that there is 1o, evidence to support the statement in
Villafafia’s 2018 email that Menchel had extended a two-year plea deal as a favor to one of
Epstein’s attorneys.

E. The Evidence Does Not EstablishyThat the Subjects’ Meetings with Defense
Counsel Were Improper Benefits to Epstein

OPR considered whether decisions by Acosta, Sloman, Menchel, and Lourie to meet with
defense counsel while possible charges were under consideration or during the period after the
NPA was signed and before Epsteincentered his state guilty pleas evidenced improper favoritism
toward or the provision of anfimproperbenefit to the Epstein defense team.

1. The Evidénce Shows That the Subjects’ Decisions to Meet with
Epstein’s Legal Team Were Warranted by Strategic Considerations

Although pre-indictment negotiations are typical in white-collar criminal cases involving
financial crimes, witnesses told OPR that pre-charge meetings with defense counsel are infrequent
in sex offénse ¢ases. As the lead prosecutor, Villafaiia vehemently opposed meeting with Epstein’s
attorngys.and voiced her concerns to her supervisors, but was overruled by them. In Villafafia’s
view, the significance of the early meetings granted to the defense team was that, but for those
meetings, the USAO would not have offered the disposition set forth in the July 31, 2007 “term
sheet” and, moreover, “that term sheet would never have been offered to anyone else.”

OPR’s investigation established that while the defense attorneys persistently contacted the
subjects through emails, correspondence, and phone calls, relatively few in-person meetings
actually occurred with the USAQ personnel involved in the matter. As shown in the chart on the
following page, while the case was under federal investigation and before the NPA was signed,
the subject supervisors and defense counsel had five substantive meetings about the case—
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OPR explored the subject supervisors’ reasoning for accommodating the defense requests
for in-person meetings and whether such accommodation was unusual. OPR questioned each of
the four supervisory subject attorneys about his rationale for engaging in multiple meetings with
the defense.

Lourie could not recall his reasoning for meeting with Epstein’s defense counsel, but he
told OPR that his general practice was to meet with defense counsel when asked to do so. Lourie
recognized that some prosecutors—Ilike Villafana—viewed meeting with the defense as a sign of
“weakness,” but in Lourie’s view, “information is power,” and as long as the USAOQ did dot share
information with the defense but rather listened to their arguments, meetings were “all power to
us.” Lourie explained that by meeting with the defense, “[Y]ou’re getting the information that
they think is important; that they’re going to focus on. The witnesses that they think are liars . . ..
And so you can form all of that into your strategy.” Lourie also told OPR-that, giving defense
counsel the opportunity to argue the defense position is an important “part of the process” that
helped ensure procedural fairness, allowing them to “believe that they are getting heard.” When
asked whether he afforded the same access to all defendants, Lourie responded, “I don’t recall ever
getting . . . so many requests for meetings . . . and so many appeals and 'So"many audiences that
[Epstein’s attorneys] got. But this was I think the first time that that’s really happened.”

Menchel, too, told OPR that his general view was.that *ethically it’s appropriate” to give a
defense attorney “an audience,” and there was no real“‘downside” to doing so. Menchel added,
“[W]hat happens a lot of times is the governmentavill carve’around those points that are being
raised by the defense, and it’s good to know” what the defense will be.

During his OPR interview, Acosta rejected the'notion that his meeting with defense counsel
was unusual or outside the norm. He told OPRythat his initial meeting with the defense team,
before the NPA was signed, was “not the fitst and only time that I granted a meeting . . . to defense
attorneys” who requested one. Acosta did'not believe it was “atypical” fora U.S. Attorney to meet
with opposing counsel, particularlyas a case was coming to resolution. Sloman corroborated
Acosta on this point, telling OPR that"Acosta typically met with defense attorneys, and that the
USAO handled requests for meetings from Epstein’s counsel “in the normal course.” Furthermore,
Acosta said that notwithstanding that meeting and all the other “process” granted to the defense
by the USAO and the Department, “we successfully held firm in our positions” on the key elements
of the resolution—that s, the requirements that Epstein be incarcerated, register as a sexual
offender, and provide monetary damages to the victims.

OPR examined the circumstances surrounding each subject’s decisions to have the
individualymeetings with defense counsel to determine if those meetings had a neutral, strategic
purpose. \The first meeting, on February 1, 2007, followed a phone call between Lourie and one
of Epstein’s attorneys, in which the attorney asked for a chance to “make a pitch” about the
victims*lack of credibility and suggested that Epstein might agree to an interview following that
pitch. Villafafia objected to meeting with the defense, but she recalled that Lourie told her she was
not being a “strategic thinker,” and that he believed the meeting could lead to a debriefing of
Epstein. The meeting did not result in a debriefing of Epstein, but in advance of the follow-up
meeting on February 20, 2007, defense counsel gave the USAO audio recordings of the state’s
witness interviews. Contemporaneous documents indicate that Lourie was unpersuaded by the
defense arguments. After Villafafia circulated the prosecution memorandum, Lourie suggested
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preparing a “short” charging document “with only ‘clean’ victims that they have not dirtied up
already.” 2% The fact that Lourie apparently used information gleaned from the defense about the
victims’ credibility to formulate his charging recommendation supported his statements to OPR
that such meetings were, in his experience, a useful source of information that could be factored
into the government’s charging strategy.

The two February 2007 Villafafia/Lourie-level meetings focused on witness issues and
claims of misconduct by state investigators, but in late May 2007, defense attorneys requested
another meeting—this time with higher-level supervisors Menchel and Sloman—to{make a
presentation concerning legal deficiencies in a potential federal prosecution. The request was
granted after Lourie recommended to Menchel and Sloman that “[ijt would probably,be helpful to
us . . . to hear their legal arguments in case we have missed something.” The requested meeting
took place on June 26, 2007. Before the meeting, at Menchel’s direction, Villafania,provided to
the defense a list of statutes the USAQO was considering as the basis for federal charges. Defense
counsel used that information to prepare a 19-page letter, submitted tosthe USAQ the day before
the June 26 meeting, as “an overview” of the defense position. In an email to his colleagues,
Lourie evaluated the defense submission, noting its weaker and stroniger arguments. A
contemporaneous email indicates that Menchel, Lourie, and Villafana viewed the meeting itself as
primarily a “listening session.”?*! After the meeting, Epstein’s team/submitted a second lengthy
letter to the USAQ detailing Epstein’s “federalism” arguments that'the USAO should let the state
handle the matter.

Menchel apparently scheduled the next meeting with defense counsel, on July 31, 2007, to
facilitate the USAQ’s presentation to the defense team of the “term sheet” describing the proposed
terms of a non-prosecution agreement.

By early August, after the Kirkland & Ellis attorneys—Starr and Lefkowitz—joined the
defense team, Acosta believed they"would\likely “go to DC on the case, on the grounds . . . that I
have not met with them.” A,meeting) with the defense team was eventually scheduled for
September 7, 2007, when Acosta, Slomian, Villafafia, and Oosterbaan met with Starr, Lefkowitz,
and Sanchez. In an email to Sloman, Acosta explained that he intended to meet with the defense,
with Oosterbaan participating, “to discuss general legal policy only.” In another email to Sloman
and Lourie, Acosta explained, “This will end up [in the Department] anyhow, if we don’t meet
with them. I’d rather keep it here. Bringing [the CEOS Chief] in visibly does so. If our deadline
has to slip a birte do that; it’s worth it.” Acosta told OPR that the meeting “was not a negotiation,”
but a chance for the,defense to present their federalism arguments. Acosta said that he had already
decided Wow hewwanted to resolve the case, and “[t]he September meeting did not alter or shift our
position.™

0 Lourie also recommended that the initial charging document “should contain only the victims they have

nothing on at all.”

3l During her OPR interview, the FBI case agent recalled that defense counsel asked questions about the

government’s case, including the number of victims and the type of sexual contact involved, and that during a break
in the meeting, she engaged in a “discussion” with Menchel about providing this information to the defense. She did
not recall specifics of the discussion, however.
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The meeting of USAOQ representatives and Epstein’s defense attorneys, together with the
State Attorney and the lead state prosecutor on September 12, 2007, was a necessary part of the
NPA negotiation process.

Even after the NPA was signed, the defense continued to request meetings and reviews of
the case, both within the USAO and by the Department’s Criminal Division and the Deputy
Attorney General. Although limited reviews were granted, during this period there was only one
substantive meeting with Acosta, on December 14, 2007.2*? This meeting occurred in lieu of the
meeting Starr had requested of Assistant Attorney General Fisher, most likely because the/defense
submissions to the Department’s Criminal Division had raised issues not previously saised with
the USAO and the Department determined that Acosta should address those in the first instance. 23
Acosta told OPR that he did not ask for the Department review, but he also did notywant to appear
as if he “fear[ed]” that review. Acosta’s nuanced position, however, was®noticlear to the
Department attorneys who responded to Epstein’s appeals and who perceived Acosta to be in favor
of a Department review, rather than merely tolerant of it. Notably, though, none.of those meetings
or reviews resulted in the USAQ abandoning the NPA, and Epstein gained no substantial
advantage from his continued entreaties.

In sum, in evaluating the subjects’ conduct, OPR considered the number of meetings, their
purpose, the content of the discussions, and decisions made afterwards. OPR cannot say that the
number of meetings, particularly those occurring beforé,the NPA was signed, was so far outside
the norm—for a high profile case with skilled defefise attorneys—that the quantity of meetings
alone shows that the subjects were motivated bydmproper favoritism. In evaluating the subjects’
conduct, OPR considered that the meetings were held with different levels of USAO managers and
that the explanations for the decisions to participate ifi the meetings reflected reasonable strategic
goals. Although OPR cannot rule out the possibility that because Acosta, Menchel, Lourie, or
Sloman knew or knew of the defense attomeys, they may have been willing to meet with them, it
is also true that prosecutors routinely meetwith defense attorneys, including those who are known
to them and those who are not.. Furthermore, meetings are more likely to occur in high profile
cases involving defendants with the financial resources to hire skilled defense counsel who request
meetings at the highest levels'of the' USAO and the Department. Most significantly, OPR did not
find evidence supporting a conclusion that the meetings themselves resulted in any substantial
benefit to the defense. At’each meeting, defense counsel strongly pressed the USAO—on factual,
legal, and policy,grounds—to forgo its federal investigation and to return the matter to the state to
proceed as it saw fit. The USAO never yielded on that point. Accordingly, OPR did not find
evidence supporting.a conclusion that Acosta, Sloman, Menchel, Lourie, or Villafaiia met with
defense counsel for the purpose of benefiting Epstein or that the meetings themselves caused
Acostaorthe other subjects to provide improper benefits to Epstein.

=2 Acosta’s October 12, 2007 breakfast meeting with Lefkowitz is discussed separately in the following section.

B3 Starr and other defense attorneys only obtained one meeting at the Department level, with Deputy Assistant

Attorney General Mandelker and CEOS Chief Oosterbaan in March 2008. Although Starr requested a meeting with
Assistant Attorney General Fisher and another with Deputy Attorney General Filip, those requests were not granted.
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2. The Evidence Does Not Establish That Acosta’ Negotiated a Deal
Favorable to Epstein over Breakfast with Defense Counsel

OPR separately considered the circumstances of one specific meeting that has been the
subject of media attention and public criticism. The Miami Herald’s November 2018 reporting on
the Epstein investigation opened with an account of the October 12, 2007 breakfast meeting that
defense counsel Jay Lefkowitz arranged to have with Acosta at the West Palm Beach Marriott
hotel. According to the Miami Herald article, “a deal was struck” at the meeting to allow Epstein
to serve “just 13 months” in the county jail in exchange for the shuttering of the federal
investigation, and Acosta also agreed to “conceal” the full extent of Epstein’s crimes from the
victims and the public.?* Although public criticism of the meeting has focused on,the fact that
the meeting occurred in a hotel far from Acosta’s Miami office, the evidence shows that Acosta
traveled to West Palm Beach on October 11 for a press event and stayed oyernightiat the hotel,
near the USAQO’s West Palm Beach office, because at midday on October 12 he was to speak at
the Palm Beach County Bench Bar Conference. After carefully considenng the evidence
surrounding the breakfast meeting, including contemporaneous email communications and witness
accounts, OPR concludes that Acosta did not negotiate the NPA, or*make any significant
concessions relating to it, during or as a result of the October breakfast meeting.

Epstein and his attorneys signed the NPA on Septémber 24,2007—more than two weeks
before the October 12 breakfast meeting. The signed“NPA'contained all of the key provisions
resulting from the preceding weeks of negotiatiofis \between the parties, and despite a later
addendum and ongoing disputes about interpreting the damages provision of the agreement, those
key provisions remained in place thereafter. /Acosta told OPR that throughout the negotiations
with the defense, he sought three goals: «1)Epstein’s guilty plea in state court to an offense
requiring registration as a sexual offender; (2) a sentence of imprisonment; and 3) a mechanism
through which victims could obtain monetary - damages from Epstein. As noted previously, the
USAQ’s original plea offer in Ménchel’syAugust 3, 2007 letter expressed a “non-negotiable”
demand that Epstein agree to a-twosyear term of imprisonment, and the final NPA required only
an 18-month sentence, but the decision’to reduce the required term of imprisonment from 24 to 18
months was made well before, Acosta’s breakfast meeting with counsel. The NPA signed on
September 24, 2007, required 18 months’ incarceration, sexual offender registration, and a
mechanism for the victims“te-obtain monetary damages from Epstein, and OPR found that these
terms were not abandoned or materially altered after the breakfast meeting.

At the timeyof Acosta’s October breakfast meeting with Lefkowitz, two issues involving
the NPA were in dispute. Neither of those issues was ultimately resolved in a way that materially
changéd the key provisions of the NPA. First, at Sloman’s instigation, the USAO sought to change
thesmechanism for appointing an attorney representative for the victims. This USAO-initiated
request had prompted discussions about an “addendum” to the NPA. Sloman sent the text of a
proposéd NPA addendum to Lefkowitz on October 11, 2007.2% Although OPR found no decisive

234 Julie K. Brown, “Perversion of Justice: How a future Trump Cabinet member gave a serial sex abuser the

deal of a lifetime,” AMiami Herald, Nov. 28, 2018.

33 In his December 19, 2007, letter to defense attorney Sanchez, Acosta represented that he had proposed the
addendurn at the breakfast meeting, but it is clear the addendum was being developed before then.
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proof that this led to the breakfast meeting, email exchanges between Lefkowitz and Acosta show
that it was under discussion at the time they were scheduling the meeting. Shortly after the
breakfast meeting, Sloman, in Miami, sent an email to Lefkowitz (copying Acosta and Villafaiia),
noting that he “just got off the phone with Alex” and offering a slightly revised portion of the
addendum relating to the mechanism for selection of the attorney representative. Sloman later
clarified for Villafafia that “Jay’s suggested revision has been rejected.”

A second area of continuing negotiation arose from the defense claim that Epstein’s
obligation under the NPA to pay the attorney representative’s fees did not obligate him te pay the
fees and costs of contested litigation filed against him. Although this was at odds with the USAQO’s
interpretation of the provision, the USAQ and defense counsel reached agreement and clarified the
provision in the NPA addendum that was finalized several weeks after the October breakfast
meeting. Although the revised provision was to Epstein’s advantage, the-Tévision concerned
attorney’s fees and did not materially impede the victims’ ability to seek damages from Epstein
under § 2255. The fact that the negotiations continued after the breakfast meeting indicates that
Acosta did not make promises at the meeting that resolved the issue.

OPR found limited contemporaneous evidence concernifig the discussion between Acosta
and Lefkowitz. In a letter sent to Acosta on October 23,2007, two weeks after the breakfast
meeting, Lefkowitz represented that Acosta made three significant concessions during the meeting.
Specifically, Lefkowitz claimed that Acosta had agreed (1) not to intervene with the State
Attorney’s Office’s handling of the case, (2) not to”contaet any of the victim-witnesses or their
counsel, and (3) not to intervene regarding the sentenCe Epstein received. Acosta told OPR that
he did not remember the breakfast meeting and did notrecall making the commitments defense
counsel attributed to him. Acosta also told OPR that Lefkowitz was not a reliable narrator of
events, and on several occasions in written communications had inaccurately and misleadingly
characterized conversations he had with,Acesta.

Of more significance for \QPR’s evaluation was a contemporaneous document—an
October 25, 2007 draft response to Lefkowitz’s letter, which Sloman drafted, and Acosta reviewed
and edited for signature by Sloman—that disputed Lefkowitz’s claims. The draft letter stated:

I specifically want to clarify one of the items that I believe was
inaccuraté in that October 23rd letter. Your letter claimed that this
Office

would not intervene with the State Attorney’s Office
regarding this matter; or contact any of the identified
individuals, potential witnesses, or potential civil
claimants and their respective counsel in this matter;
and neither your Office nor the [FBI] would

" intervene regarding the sentence Mr. Epstein
receives pursuant to a plea with the State, so long as
that sentence does not violate state law.

As we discussed and, hopefully, clarified, and as the United States
Attorney previously explained in an earlier conference call, such a
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promise equates to the imposition of a gag order. Our Office cannot
and will not agree to this.

It is the intent of this Office to treat this matter like any other case.

Acosta told OPR that this was a polite way of chastising Lefkowitz for mischaracterizing
what Acosta said during the breakfast meeting. Although OPR could not find evidence that the
letter was sent to Lefkowitz, OPR nonetheless considers it persuasive evidence that Acosta, shortly
after the breakfast meeting, disagreed with Lefkowitz’s description of their discussionssand had
discussed those disagreements with Sloman.

Nevertheless, OPR examined the three specific concessions that Lefkowitz described in
the October 23 letter, to determine whether evidence reflected that Acosta had=-made,them during
the breakfast meeting. First, Lefkowitz claimed that Acosta agreed during the breakfast meeting
that he did not intend to interfere with the state’s handling of the ,case. "\ Contemporaneous
documents show that well before the breakfast meeting, Acosta had expressed the view that he did
not want to “dictate” actions to the State Attorney or the state court. For examiple, during the NPA
negotiations, Acosta asked Villafafia to “soften” certain language thatiappeared to require the State
Attorney’s Office or the state court to take specific actions, such as requiring that Epstein enter his
guilty plea or report to begin serving his sentence by a ceftain-date” Although Acosta may have
made a statement during the breakfast meeting expressing his disinclination to interfere with the
state’s proceedings, such a statement would have béen a‘teiteration of his prior position on the
subject, rather than any new concession.

Lefkowitz also claimed in his October23, 2007 letter that Acosta agreed not to contact any
of the victims or potential witnesses or.their counsel. For the reasons discussed more fully in
Chapter Three, OPR concludes that the decision not to notify the victims about the NPA did not
stem from the breakfast meeting/but rather reflected an assessment of multiple issues and
considerations discussed internally By the subjects who participated in that decision: Acosta,
Sloman, and Villafaiia.

Finally, Lefkowitz’s October 23 letter suggested that Acosta had agreed not to intervene
regarding the sentence Epstein received from the state court, and it asserted that Epstein was
“entitled to any type of séntence available to him, including but not limited to gain time and work
release.” Laterdcommunications between the USAO and defense counsel, however, show clearly
that Acosta did not.abandon the NPA’s explicit sentencing provision. The NPA required Epstein
to make @ jointyrecommendation with the State Attorney’s Office for an 18-month jail sentence,
although 'the parties understood that he would receive the same “gain time” benefits available to
all_state‘inmates. After the October breakfast meeting, Sloman and Villafafia, on behalf of the
USAQ, repeatedly made clear that it would hold Epstein to that requirement, and the USAO also
subsequrently insisted that Epstein was ineligible for work release. For example, in a November 5,
2007 letter, Stoman requested confirmation from defense counsel that “Epstein intends to abide by
his agreement to plead guilty to the specified charges and to make a binding recommendation that
the Court impose a sentence of /8 months of continuous confinement in the county jail.” Shortly
before Epstein entered his plea in June 2008, Villafafia wrote to the State Attorney to remind him
that the NPA required Epstein to plead in state court to an offense that required an 18-month
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sentence of incarceration, and the USAO would consider a plea that differed from that requirement
a breach of the NPA and would “proceed accordingly.”

The guilty plea Epstein entered in state court in June 2008 was consistent with the dictates
of the NPA, and pursuant to that plea, the court imposed a sentence of 18 months’ incarceration.
Epstein, however, applied for and was accepted into the work release program, and was able to
serve a substantial portion of his sentence outside of the jail. The NPA did not reference work
release nor authorize Epstein to receive such benefits during his tenure at the Palm Beach County
Stockade. Moreover, Villafafia received assurances from defense counsel that Epstein would serve
his entire sentence of confinement “in custody.” Responsibility for the decision to afford\Epstein
work release privileges during his incarceration rested with state officials, whoghad the sole
authority for administering the work release program.

After considering the substantial record documenting the decisions made after Acosta’s
October 12, 2007 breakfast meeting with Lefkowitz, OPR found nothing in the record to suggest
that the meeting resulted in a material change to the NPA, affected the senténce Epstein served
pursuant to the NPA, or contributed to state officials’ decision to permit him-to participate in work
release.

F. Villafaiia’s Emails with Defense Attorney Lefkowitz during the NPA
Negotiations Do Not Establish That Villafaiia, or Other Subjects, Intended to
Give Epstein Preferential Treatmént or,Were Motivated by Favoritism or
Other Improper Influences

During the CVRA litigation, the petitionersjobtained from Epstein’s attorney, and filed
under seal, a redacted series of email exchanges between Epstein attorney Lefkowitz and Villafafia
(and others with Acosta and Sloman).during September 2007 when the NPA was being finalized,
and thereafter. These emails had been,redacted to delete most of Lefkowitz’s side of the
communications, and consequently” they did not reflect the full context of Villafafia’s
communications to Lefkowitz. The tedacted emails were later unsealed and made public over
Epstein’s objections.?*® Media coverage pointed to the content and tone of Villafafia’s emails as
proof that Villafafia and the USAO worked in concert with Epstein’s attorneys to keep the
“sweetheart” deal a sectet,from the victims and the public. Statements in several emails in
particular were cited as(evidence of the USAO’s improper favoritism towards Epstein. In one
example, Villafaiia told Lefkowitz that she was willing to include in the NPA a provision agreeing
not to prosecute others, but would “prefer not to highlight for the judge all of the other crimes and
all of the/otheripersons that we could charge.” She also offered to meet with him “‘off campus’”
to finalize,negotiations. She also proposed, “[o]n an ‘avoid the press’ note,” that filing federal
charges against Epstein in Miami rather than West Palm Beach would substantially reduce press
coverage.

1133

6 The USAO did not object to the unsealing but requested additional redactions of portions that would reveal
protected information. United States’ Response to Petitioners’ Motion to Use Correspondence to Prove Violations of
the [CVRA] and to Have Their Unredacted Pleadings Unsealed (Apr. 7, 2011). The court declined to order the
additional redactions.
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OPR asked Villafafia about these emails and about the tenor of her interactions with
Lefkowitz during the NPA negotiations and with other defense attomeys generally. Villafaiia
acknowledged that their tone was collegial and collaborative, and explained that generally, the
tone of these emails reflected her personality and her commitment to complete the task her
supervisors had assigned to her:

[1]f you were to pull all my e-mails on every case, you would find
that that is how I communicate with people. I'm a Minnesota girl,
and I prefer not to be confrontational until I have to be. And I can
be when I need to be. But my instructions from my supervisors were
to engage in these negotiations and to complete them. So I felt that
given that task, the best way to complete them was to reach the
agreement and, keeping in mind the terms that . . . our office”had
agreed to, and do that in a way that is civil. So . . . although my
language in the kind of introductory or prefatory communicatiens
with Mr. Lefkowitz was casual and was friendly, when you lopk at
the terms and when he would come back to me asking for'changes,
my response was always, “No, I will not make that change.”

Villafaiia denied any intention to keep the victims.uninfermed about the NPA or to provide
an improper benefit for Epstein, and she explained the contextiof the emails in question. The email
in which Villafafia expressed reluctance to “highlight for the judge all of the other crimes and all
of the other persons that we could charge” was wiittendn response to a defense proposal to include
in the federal plea agreement the parties were/themconsidering a promise by the government not
to prosecute Epstein’s assistants and other employees. Lefkowitz had proposed that the plea
agreement state, “Epstein’s fulfilling theterms and-conditions of the Agreement also precludes the
initiation of any and all criminal charges which might otherwise in the future be brought against
[four named female assistants] or any employee of [a specific Epstein-owned corporate entity] for
any criminal charge that arises out of the/ongoing federal investigation.” Villafafia told OPR that
the USAO was not intending to charge’Epstein’s assistants and was not aware of anyone else who
could be charged, and thus did not/oppose the request not to prosecute third parties. However,
Villafafia was concerned that an overly detailed federal plea agreement would prompt the court to
require the government\to’provide further information about the uncharged conduct, which might
lead Epstein to glaim the government breached the agreement by providing information to the
court not directly,connected to the charges to which he was pleading guilty. Villafafia was not the
only one to-expressyconcemn about how deeply a federal court might probe the facts, and whether
such probing would interfere with the viability of a plea agreement. In an earlier email, Lourie
had stggested /charging Epstein by complaint to allow the USAO more flexibility in plea
negetiations and avoid the problem that a court might not accept a plea to a conspiracy charge that
required dismissal of numerous substantive counts.

As to Villafaiia’s offer to meet with Lefkowitz “off campus” to resolve outstanding issues
in the NPA negotiation, she explained to OPR that she believed a face-to-face meeting at a

“neutral” location—with “all the necessary decision makers present or ‘on call’”’— might facilitate
completion of the negotiations, which had dragged on for some time.
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With regard to her comment about “avoid[ing] the press,” Villafafia told OPR that her goal
was to protect the anonymity of the victims. She said that the case was far more likely to be
covered by the Palm Beach press, which had already written articles about Epstein, than in Miami,
and “if [the victims] wanted to attend [the plea hearing], I wanted them to be able to go into the
courthouse without their faces being splashed all over the newspaper.”

In evaluating the emails, OPR reviewed all the email exchanges between Villafafia, as well
as Sloman and Acosta, and Lefkowitz and other defense counsel, including the portions redacted
from the publicly released emails (except for a few to or from Acosta, copies of which.OPR did
not locate in the USAO records). OPR also considered the emails in the broader context of
Villafafia’s overall conduct during the federal investigation of Epstein. The documentary teeord,
as well as witness and subject interviews, establishes that Villafafia consistently advocated in favor
of prosecuting Epstein and worked for months toward that goal. She repeatedly\pressed her
supervisors for permission to indict Epstein and made numerous efforts to expand the scope of the
case. She opposed meetings with the defense team, and nearly withdréw fromsthe case because
her supervisors agreed to those meetings. Villafaiia objected to the decision/to resolve the case
through a guilty plea in state court, and she engaged in a lengthy and heatéd’email exchange with
Menchel about that subject. When she was assigned the task«f creating an agreement to effect
that resolution, Villafafia fought hard during the ensuing negdtiations to hold the USAO’s position
despite defense counsel’s aggressive tactics.

OPR also considered statements of her supervisors regarding her interactions with defense
counsel. Sloman, in particular, told OPR that seports that Villafafia “was soft on Epstein . . .
couldn’t have been further from the truth.” Slofman‘added that Villafafia “did her best to implement
the decisions that were made and to hold Epstein accountable.” Lourie similarly told OPR that
when he read the district court’s February 2019jopinion in the CVRA litigation and the emails
from Villafafia cited in that opinion, he'was-“surprised to see how nice she was to them. And she
winds up taking it on the chin for béing so'nice to them. When I know the whole time she was the
one who wanted to go after him.the most,” The AUSA who assisted Villafafia on the investigation
told OPR “everything that [Villafana] did . . . was, as far as I could tell, [ ] completely pro
prosecution.”

Because the emailsiin.question were publicly disclosed without context and without other
information showing Villafafia’s consistent efforts to prosecute Epstein and to assist victims, a
public narratiyé'developed that Villafafia colluded with defense counsel to benefit Epstein at the
expense of the victims. After thoroughly reviewing all of the available evidence, OPR finds that
narrative/to bejinaccurate. The USAO’s and Villafafia’s interactions with the victims can be
criticiZed,as OPR does in several respects in this Report, but the evidence is clear that any missteps
Villafafiaymay have made in her interactions with victims or their attorneys were not made for the
purpose of silencing victims. Rather, the evidence shows that Villafaiia, in particular, cared deeply
about Epstein’s victims. Before the NPA was signed, she raised to her supervisors the issue of
consulting with victims, and after the NPA was signed, she drafted letters to notify victims
identified in the federal investigation of the pending state plea proceeding and inviting them to
appear. The draft letters led defense counsel to argue to Department management that Villafafia
and Sloman committed professional misconduct by “threaten[ing] to send a highly improper and
unusual ‘victim notification letter’ to all” of the listed victims. Given the full context of Villafaiia’s
conduct throughout her tenure on the case, OPR concludes that her explanations for her emails are
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entitled to significant weight, and OPR credits them. OPR finds, therefore, that the emails in
question do not themselves establish that Villafaiia (or any other subject) acted to improperly
benefit Epstein, was motivated by favoritism or other improper influences, or sought to silence
victims.

G. The Evidence Does Not Establish That Acosta, Lourie, or Villafaiia Agreed to
the NPA’s Provision Promising Not to Prosecute “Potential Co-conspirators”
in Order to Protect Any of Epstein’s Political, Celebrity, or Other Influential
Associates

OPR examined the decision by the subjects who negotiated the NPA—Villafana, Lourie,
and Acosta—to include in the agreement a provision in which the USAO agreed“not to prosecute
“any potential co-conspirators of Epstein,” in addition to four named individuals,to determine
whether that provision resulted from the subjects’ improper favoritism towards Epstein or an
improper effort to shield from prosecution any of Epstein’s known associates:wOther than various
drafts of the NPA and of a federal plea agreement, OPR found little in the contemporaneous
records mentioning the provision and nothing indicating that the subjects discussed or debated it—
or even gave it much consideration. Drafts of the NPA and of the federal plea agreement show
that the final broad language promising not to prosecute “anyspotential co-conspirators of Epstein”
evolved from a more narrow provision sought by the defense. The provision expanded as Villafaia
and defense counsel exchanged drafts of, first, a proposed federal plea agreement and, then, of the
NPA, with apparently little analysis and no substadtive discussion within the USAO about the
provision. 2%’

As the NPA drafting process concluded, Villafana circulated to Lourie and another
supervisor a draft that contained the nonsprosecution provision, telling Lourie it was “some of
[defense counsel’s] requested language,regarding promises not to prosecute other people,” and
commenting only, “I don’t think it'husts us,” In a reply email, Lourie responded to another issue

31 As set forth in OPR’s factial discussion, early in the negotiations over a federal plea agreement, the defense
sought a non-prosecution provision, applicable to only four female named assistants of Epstein and to unnamed
employees of one of his companies. Villafafia initially countered with “standard language” referring to unnamed
“co-conspirators” so as to aveid “highlight[ing] for the judge all of the other crimes and all of the other persons that
we could charge.” Nonetheless, drafts of the NPA sent by Lefkowitz after Villafafia’s email continued to include
language referring t6*the four named assistants and unnamed employees. Villafafia, however, internally circulated
drafts of a federal/plea agreement that included language stating, “This agreement resolves the federal criminal liability
of the defendant and any co-conspirators in the Southern District of Florida growing out of any criminal conduct by
those persofis known to the [USAQ] as of the date of this plea agreement.” The federal plea agreement draft revised
by Lourie and Acosta on September 20, 2007, included that language. When the defense team reverted to negotiation
of state chargesVillafaiia advised them, “In the context of a non-prosecution agreement, the [USAO] may be more
willifigitorbe.specific about not pursuing charges against others.” The next day, Lefkowitz sent a revised draft NPA
referning to the four named assistants, “any employee” of the named company, and “any unnamed co-conspirators for
any criminal charge that arises out of the ongoing federal investigation.” The language was finally revised by Villafafia
to prohibit prosecution of “any potential co-conspirators of Epstein, including but not limited to [the four named
assistants].”

In commenting on OPR’s drafl report, Villafafia’s counsel and Lourie both noted that the non-prosecution
provision could bind only the USAO, and Lourie further opined that it was limited to certain specified federal charges
and a time-limited scope of conduct. Although the non-prosecution provision in the NPA did not explicitly contain
such limitations, those limitations were included in other parts of the agreement.

166

CA/Aronberg-000634
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



O ‘ |
!

Villafafia had raised (defense counsel’s attempt to insert an immigration waiver into the
agreement), but Lourie did not comment on the provision promising not to prosecute co-
conspirators or ask Villafafia to explain why she believed the provision did not harm the
government’s interests. In a subsequent email about the draft NPA, Villafafia asked Lourie for
“[a]ny other thoughts,” but there is no indication that he provided further input. OPR found no
document that suggested Villafafia and Lourie discussed the provision further, or that the other
individuals who were copied on Villafaiia’s email referencing the provision—her immediate
supervisor, the supervisor designated to succeed Lourie as manager of the West Palm Beach office,
and Villafafia’s co-counsel—commented on or had substantive discussions about it. Villafafa told
OPR that because none of the three supervisors responded to her observation that the non-
prosecution provision “doesn’t hurt us,” Villafaia assumed that they agreed with hegassessment.

Villafafia told OPR that she could not recall a conversation specifically-abeut'the provision
agreeing not to prosecute “any potential co-conspirators,” but she remembered| generally that
defense counsel told her Epstein wanted “to make sure that he’s the only one who-takes the blame
for what happened.” Villafafia told OPR that she and her colleagues believed Epstein’s conduct
was his own “dirty little secret.” Villafafia said that press coverage at the'time of Epstein’s 2006
arrest did not allege that any of his famous contacts participateddn Epstein’s illicit activity and that
none of the victims interviewed by the case agents before the NP Awvas/'signed told the investigators
about sexual activity with any of Epstein’s well-known-Centacts about whom allegations arose
many years later.?*® Villafafia acknowledged that inveStigators were aware of Epstein’s longtime
relationship with a close female friend who was™ a, well-known socialite, but, according to
Villafafia, in 2007, they “didn’t have any specificvidénce against her.”?** Accordingly, Villafafia
believed that the only “co-conspirators” of Epstein who'would benefit from the provision were the
four female assistants identified by name.2%?" Villafana also told OPR that the focus of the USAQ’s
investigation was Epstein, and the offieeywas not inclined to prosecute his four assistants if he
entered a plea.?*! Because Villafafia, was unaware of anyone else who could or would be charged,
she perceived no reason to object’toja provision promising not to prosecute other, unspecified
“co-conspirators.” Villafana told OBR that given her understanding of the facts at that time, it did
not occur to her that the referénce to,other “potential co-conspirators” might be used to protect any
of Epstein’s influential associates.

Lourie, who was transitioning to his detail at the Department’s Criminal Division at the
time Villafafia forwarded to him the draft NPA containing the non-prosecution provision, told OPR
that he did not'know how the provision developed and did not recall any discussions about it.

=8 Villafaiia told OPR that “none of . . . the victims that we spoke with ever talked about any other men being

involved in abusing them. It was only Jeffrey Epstein.”

=9 The FBI had interviewed one victim who implicated the female friend in Epstein’s conduct, but the conduct
involving the then minor did not occur in Florida.

240 The FBI had learned that one of Epstein’s female assistants had engaged in sexual activity with at least one

girl in Epstein’s presence; this assistant was one of the named individuals for whom the defense sought the
government’s agreement not to prosecute from the outset. Villafafia explained to OPR that this individual was herself
believed to also have been at one time a victim.

el Villafafia told OPR that the USAO had decided that girls who recruited other girls would not be prosecuted.
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Lourie described the promise not to prosecute “potential co-conspirators” as “unusual,” and told
OPR that he did not know why it was included in the agreement, but added that it would be “unlike
me if I read that language to just leave it in there unless I thought it was somehow helpful ” Lourie
posited that victims who recruited other underage girls to provide massages for Epstein
“theoretically” could have been charged as co-conspirators. He told OPR that when he saw the
provision, he may have understood the reference to unnamed “co-conspirators” as “a message to
any victims that had recruited other victims that there was no intent to charge them.”

Acosta did not recall any discussions about the non-prosecution provision. But he told
OPR that Epstein was always “the focus” of the federal investigation, and he would have viewed
the federal interests as vindicated as long as Epstein was required to faces meaningful
consequences” for his actions. Acosta told OPR that when he reviewed the draft,NPA, “[t]o the
extent I reviewed this co-conspirator provision, I can speculate that my thinking'would have been
the focus is on Epstein[ ] . . . going to jail. Whether some of his employees go to jail, or other,
lesser involved [individuals], is not the focus of this.” Acosta also told OPR-that he assumed
Villafafia and Lourie had considered the provision and decided that it\was appropriate. Finally,
Sloman, who was not involved in negotiating the NPA, told OPR that in retrospect, he understood
the non-prosecution provision was designed to protect Epstein’s four assistants, and it “never
dawned” on him that it was intended to shield anyone else.

This broad provision promising not to proséecute\‘any potential co-conspirators” is
troubling and, as discussed more fully later in this Réport, OPR did not find evidence showing that
the subjects gave careful consideration to the potential scope of the provision or whether it was
warranted given that the investigation had/been, curtailed and the USAQ lacked complete
information regarding possible co-conspirators. Villafaiia precipitously revised a more narrow
provision sought by the defense. Givensits evolution from a provision sought by the defense, it
appears unlikely to have been designed‘to protect the victims, and there is no indication that at the
time, the subjects believed that was the puspose. However, the USAO had not indicated interest
in prosecuting anyone other than the four named female assistants, and OPR found no record
indicating that Epstein had expressed ¢oncern about the prosecutive fate of anyone other than the
four assistants and unnamedijemployees of a specific Epstein company. Accordingly, OPR
concludes that the evidence does not show that Acosta, Lourie, or Villafafia agreed to the non-
prosecution provision \to™protect any of Epstein’s political, celebrity, or other influential
associates.4?

H. OPR’s Investigation Did Not Reveal Evidence Establishing That Epstein
Cooperated in Other Federal Investigations or Received Special Treatment on
That Basis

One final issue OPR explored stemmed from media reports suggesting that Epstein may
have received special treatment from the USAO in return for his cooperation in another federal

242 As previously stated, Sloman was on vacation when Villafafia included the provision in draft plea agreements
and did not monitor the case or comment on the various iterations of the NPA that were circulated during his absence.
Menchel left the USAO on August 3, 2007, before the parties drafted the NPA.
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investigation.?® Media reports in mid-2009 suggested Epstein was released from his state

incarceration “early” because he was assisting in a financial crimes investigation in the Eastern
District of New York involving Epstein’s former employer, Bear Stearns. At the time, Villafafia
was notified by the AUSAs handling the matter that they “had never heard of” Epstein and he was
providing “absolutely no cooperation” to the government. In 2011, Villafafia reported to senior
colleagues that “this is urban myth. The FBI and I looked into this and do not believe that any of
it is true.” Villafafia told OPR that the rumor that Epstein had cooperated with the case in New
York was “completely false.” Acosta told OPR that he did not have any information about Epstein
cooperating in a financial investigation or relating to media reports that Epstein had<been an
“intelligence asset.” 244

In addition to the contemporaneous record attesting that Epstein was not a cooperating
witness in a federal matter, OPR found no evidence suggesting that Epstein wasSuch acooperating
witness or “intelligence asset,” or that anyone—including any of the, subjects of OPR’s
investigation—believed that to be the case, or that Epstein was afforded anysbenefit on such a
basis. OPR did not find any reference to Epstein’s purported cooperation, or even a suggestion
that he had assisted in a different matter, in any of the numerous communieations sent by defense
counsel to the USAO and the Department. It is highly unlikely that defense counsel would have
omitted any reason warranting leniency for Epstein if it had.existed.

Accordingly, OPR concludes that none of the-Subjects of OPR’s investigation provided
Epstein with any benefits on the basis that he was d cooperating witness in an unrelated federal
investigation, and OPR found no evidence establishing that Epstein had received benefits for
cooperation in any matter.

V. ACOSTA EXERCISED POOR, JUDGMENT BY RESOLVING THE FEDERAL
INVESTIGATION THROUGH THE NPA

Although OPR finds that none of the subjects committed professional misconduct in this
matter, OPR concludes that Acosta ex€rcised poor judgment when he agreed to end the federal
investigation through the NPA,, Acosta’s flawed application of Petite policy principles to this case
and his concerns with overstepping the boundaries of federalism led to a decision to resolve the
federal investigation through,an NPA that was too difficult to administer, leaving Epstein free to
manipulate the conditions of his sentence to his own advantage. The NPA relied on state
authorities to implement its key terms, leading to an absence of control by federal authorities over
the process...Although the prosecutors considered certain events that they addressed in the NPA,
such as gain time and community control, many other key issues were not, such as work release
and méchanisms for implementing the § 2255 provision. Important provisions, such as promising
notto prosecute all “potential co-conspirators,” were added with little discussion or consideration
by the prosecutors. In addition, although there were evidentiary and legal challenges to a

3 See, e.g., Juliec K. Brown, “Perversion of Justice: How a future Trump Cabinet member gave a serial sex

abuser the deal of a lifetime,” Miami Herald, Nov. 28, 2018.

244 When OPR asked Acosta about his apparent equivocation during his 2019 press conference, in answering a

media question about whether he had knowledge of Epstein being an “intelligence asset,” Acosla staled to OPR that
“the answer is no.” Acosta was made aware that OPR could use a classified setting to discuss intelligence information.
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successful federal prosecution, Acosta prematurely decided to resolve the case without adequately
addressing ways in which a federal case potentially could have been strengthened, such as by
obtaining Epstein’s missing computer equipment. Finally, a lack of coordination within the USAO
compounded Acosta’s flawed reasoning and resulted in insufficient oversight over the process of
drafting the NPA, a unique document that required more detailed attention and review than it
received. These problems were, moreover, entirely avoidable because federal prosecution, and
potentially a federal plea agreement, existed as viable alternatives to the NPA resolution.

In evaluating Acosta’s conduct, OPR has considered and taken into account thefact that
some of Epstein’s conduct known today was not known in 2007 and that other circumstances have
changed in the interim, including some victims’ willingness to testify. OPR has also evaluated
Acosta’s decisions in a framework that recognizes and allows for decisions that are made in good
faith, even if the decision in question may not have led to the “best” result that'potentially could
have been obtained. Nonetheless, after considering all of the available evidence and the totality
of the then-existing circumstances, OPR concludes that Acosta exercised poorjudgment in that he
chose an action or course of action that was in marked contrast to that which the Department would
reasonably expect of an attorney exercising good judgment.

A. Acosta’s Decision to Resolve the Federal Investigation through a State Plea
under Terms Incorporated into the NPA¢Was Based on a Flawed Application
of the Petite Policy and FederalismConcerns, and Failed to Consider the
Significant Disadvantages of a Stat¢-Based Resolution

The Department formulated the Petitespolicy in response to a series of Supreme Court
opinions holding that the Constitution does/not denystate and federal governments the power to
prosecute for the same act. Responding.to the Ceurt’s concerns about the “potential for abuse in
arule permitting duplicate prosecutions;” the Department voluntarily adopted a policy of declining
to bring'a federal prosecution following a completed state prosecution for the same conduct, except
when necessary to advance a compelling federal interest. See Rinaldi v. United States, 434 U.S.
at 28. On its face, the Petite policy applies to federal prosecutions that follow completed state
prosecutions. USAM § 9-2.031 (“This policy applies whenever there has been a prior state . . .
prosecution resulting in an acquittal, a conviction, including one resulting from a plea agreement,
or a dismissal or other teFmination of the case on the merits after jeopardy has attached.”). When
a state investigation or prosecution is still pending, the policy does not apply. Indeed, even when
a state prosecution has resulted in a decision on the merits, the policy permits a subsequent federal
prosecution_when'three substantive prerequisites are satisfied: a “substantial federal interest”
exists, “tHe result in the prior state prosecution was manifestly inadequate in light of the federal
interest involved,” and there is sufficient admissible evidence to obtain and sustain a conviction
on.federal charges. The policy also does not apply when “the prior prosecution involved only a
minor, part of the contemplated federal charges.”

No one with whom OPR spoke disputed that the federal government had a substantial
interest in prosecuting Epstein. In her prosecution memorandum, Villafaiia identified five federal
statutes that Epstein had potentially violated. The CEOS Chief described Villafafia’s assessment
of these statutes as “exhaustive,” and he concurred with her analysis of their applicability to the
facts of the case. Epstein’s crimes involved the sexual exploitation of children, interstate travel,
and the use of a facility of interstate commerce, all of which were areas of federal concern.
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Notably, in the early 2000s, the Department had begun pursuing specific initiatives to combat child
sex trafficking, including Project Safe Childhood, and Congress had then recently passed the
PROTECT Act. Acosta himself told OPR that the exploitation of minors was“an important federal
interest,” which in Epstein’s case was compounded by the “sordidness” of the acts involved and
the number of victims. ‘

It is also clear that because the state case against Epstein was still pending and had not
reached a conviction, acquittal, or other decision on the merits, the Petite policy did not apply and
certainly did not preclude a federal prosecution of Epstein. He had been charged with.gne state
charge of solicitation to prostitution on three occasions, involving one or more other persons
without regard to age—a charge that would have addressed only a scant portion of the conduct
under federal investigation. Acosta acknowledged to OPR that the Petite policy“enits face” did
not apply. Moreover, the State Attorney did not challenge the federal governifient’s,assumption
of prosecutorial responsibility, and despite having obtained an indictment, held back on proceeding
with the state prosecution in deference to the-federal government’s” involvement. In these
circumstances, the USAO was free to proceed with a prosecution sufficient to ensure vindication
of the federal interest in prosecuting a man who traveled interstate repeatedly to prey upon minors.
The federal government was uniquely positioned to fully investigate the conduct of an individual
who engaged in repeated criminal conduct in Florida but who also traveled extensively and had
residences outside of Florida. Even if the Petite policy had,applied, OPR has little doubt that the
USAO could have obtained authorization from the Departmentito’proceed with a prosecution under
the circumstances of this case. 2%

Despite the undeniable federal interestin prosecuting Epstein, the fact that the Petite policy
did not apply, and the State Attorney’s willingness to hold the state prosecution in abeyance
pending the federal government’s assumption of the case, Acosta viewed the federal government’s
role in prosecuting Epstein as limited by, principles of federalism.?* In essence, Acosta believed
that a federal prosecution would have interfered improperly with the state’s authonty. He
explained his reasoning to OPR:

245 In 2008, the Office 0f Enforcement Operations, the office charged with reviewing Petite policy waiver

requests, opined that'even if the Petite policy applied with respect to the victims of the indicted state charges, it would
not apply to federal\prosecution of charges relating to any other victim. The office also noted that if other factors
existed, such.as.use ofthe internet to contact victims, those factors might warrant a waiver of the policy, if it did apply.
246 Incommenting on OPR’s draft report, Acosta’s counsel argued that OPR inappropriately bifurcated Acosta’s
concerns'fromuthose of the other subjects. However, OPR’s investigation made clear that, although Acosta shared his
subGrdinates’ concerns about the strength of the casc, victim-witness credibility, and the novelty of some legal
theories, he alone focused on federalism issucs. Acosta’s counscl also asseried that OPR “misunderstands and
devalues”Sccretary Acosta’s very real and legitimate interest in the development of human trafficking laws,” and
counscl further noted Acosta’s concerns that “bringing a case with serious cvidentiary challenges pressing novel legal
issues could result in an outcome that set back the development of trafficking laws and resulted in an aggregate greater
harm to trafficking victims.” Although OPR carefully considered counsel’s arguments and agrees that it was
appropriate to consider any implications the proposed prosecution of Epstein might have for the Department’s anli-
tralTicking efforts, OPR does not believe that those concerns warranied resolving the matter through the NPA, which,
for the reasons discussed in this Section. failed to satisfy the federal interest and allowed: Epstein to manipulate the
state system to his benefit.
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[The prosecution] was going forward on the part of the state, and so
here is the big bad federal government stepping on a sovereign . . .
state, saying you’re not doing enough, [when] to my mind .,. . the
whole idea of the [P]etite policy is to recognize that the []state . . .
is an independent entity, and that we should presume that what
they’re doing is correct, even if we don’t like the outcome, except
in the most unusual of circumstances.

Acosta told OPR that “absent USAO intervention,” the state’s prosecution off Epstein
would have become final, and accordingly, it was “prudent” to employ Petite policy analysis. In
Acosta’s view, “the federal responsibility” in this unique situation was merely to serve as a¥'back-
stop [to] state authorities to ensure that there [was] no miscarriage of justice.”**” Acosta told OPR
that he understood the PBPD would not have brought Epstein to the FBI’s attention if the State
Attorney had pursued charges that required Epstein’s incarceration. Acosta therefore’decided that
the USAO could avert a “manifest injustice” by forcing the state to do/more and-require Epstein
to serve time in jail and register as a sexual offender.

Acosta’s reasoning was flawed and unduly constricted,/Acosta’s repeated references to a
“miscarriage of justice” or “manifest injustice” echoes the “manifestly inadequate” language used
in the Petite policy to define the circumstances in which the federal’)government may proceed with
a criminal case affer a completed state prosecution. Nothing in the Petite policy, however, requires
similar restraint when the federal government pursues.a case in the absence of a completed state
prosecution, even if the state is already investigating the same offense. The goal of the Petite
policy is to prevent multiple prosecutions for the same offense, not to compel the federal
government to defer to a parallel state interestin a case, particularly one in which state officials
involved in the state prosecution expressed significant concerns about it, and there were questions
regarding the state prosecutor’s commitment,to the case. Acosta told OPR that “there are any
number of instances where the federal, government or the state government can proceed, and state
charges are substantially less and different, and . . . the federal government . . . stands aside and
lets the state proceed.” The fact that the federal government can allow the state to proceed with a
prosecution, however, does notmean the federal government is compelled to do so, particularly in
a matter in which a distinct and important federal interest exists. Indeed, the State Attorney told
OPR that the federal 'govemment regularly takes over cases initiated by state investigators,
typically becausgrfederal charges result in “the best sentence.”

Epstein was facing a substantial sentence under the federal sentencing guidelines.*
Despite the Ashcroft Memo’s directive that federal prosecutors pursue “the most serious readily
provable offense,” Acosta’s decision to push “the state to do a little bit more” does not approach
that.standard. In fact, Acosta conceded during his OPR interview that the NPA did not represent
an “appropriate punishment” in the federal system, nor even “the best outcome in the state system,”
and that if the investigation of Epstein had originated with the FBI, rather than as a referral from
the PBPD, the outcome might have been different. As U.S. Attorney, Acosta had the authority to

247 Letter from R. Alexander Acosta “To whom it may concern” at 1 (Mar. 20, 2011), published online in The

Daily Beast.

218 Villafafia estimated that the applicable sentencing guidelines range was 168 to 210 months’ imprisonment.
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depart from the Ashcroft Memo. He told OPR, however, that he did not recall discussing the
Ashcroft Memo with his colleagues and nothing in the contemporaneous documentary record
suggests that he made a conscious decision to depart from it when he decided to resolve the federal
investigation through the NPA. Instead, it appears that Acosta simply failed to consider the tension
between federal charging policy and the strong federal interest in this case, on the one hand, and
his broad reading of the Petite policy and his general concerns about “federalism,” on the other
hand. OPR concludes that Acosta viewed the federal government’s role in prosecuting Epstein
too narrowly and through the wrong prism.

Furthermore, Acosta’s federalism concemns about intruding on the state’s autonomy
resulted in an outcome—the NPA—that intruded far more on the state’s autonomy than a decision
to pursue a federal prosecution would have.?*® By means of the NPA, the fedéral government
dictated to the state the charges, the sentence, the timing, and certain conditipnsithatithe state had
to obtain during the state’s own prosecution. Acosta acknowledged during his OPR interview that
his “attempt to backstop the state here[] rebounded, because in the progess, ith..-ended up being
arguably more intrusive.”

Acosta’s concern about invading the state’s authofity led to additional negative
consequences. Acosta revised the draft NPA in several respeets to,“soften” its tone, by substituting
provisions requiring Epstein to make his “best efforts” forlanguagethat appeared to dictate certain
actions to the state. In so doing, however, Acosta undermined,the enforceability of the agreement,
making it difficult later to declare Epstein in breach-when he failed to comply.

OPR found no indication that when deciding toyresolve the federal prosecution through a
mechanism that relied completely on state aCtion, Acosta considered the numerous disadvantages
of having Epstein plead guilty in the state.court system, a system in which none of the subjects had
practiced and with which they were unfamiliar. Villafaia recognized that there were “a lot of ways
to manipulate state sentences,” and sheitold OPR that she was concerned from the outset of
negotiations about entering into,theiNP A} because by sending the case back to the state the USAO
was “giving up all control over what was going on.” Villafafia also told OPR that defense counsel
“had a lot of experience with,the state system. We did not.” Epstein’s ability to obtain work
release, a provision directly contrary to the USAQ’s intent with respect to Epstein’s sentence, is a
clear example of the problem faced by the prosecutors when trying to craft a plea that depended
on a judicial system with which they were unfamiliar and over which they had no control.
Although the iSsue of gdin time was considered and addressed in the NPA, none of the subject
attorneys negotiating the NPA realized until affer the NPA was signed that Epstein might be
eligible for work release. Acosta, in particular, told OPR that “if it was typical to provide that kind
of work release/in these cases, that would have been news to me.” Because work release was not
anticipated, the NPA did not specifically address it, and the USAO was unable to foreclose Epstein
fromhapplying for admission to the program.

249 The Petite policy only applies to the Department of Justice and federal prosecutions. It does not prevent state
authorities from pursuing state charges afller a federal prosecution. See, e.g., United States v. Nichols and State v.
Nichols (dual prosecution for acts committed in the bombing of the Oklahoma City federal building). However, in
practice and to use their resources most efficiently, state authoritics often choose not to pursue state charges if the
federal prosecution results in a conviction.
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The sexual offender registration provision is yet another example of how Acosta’s decision
to create an unorthodox mechanism that relied on state procedures to resolve the federal
investigation led to unanticipated consequences benefitting Epstein. Acosta told OPR that one of
the core aspects of the NPA was the requirement that Epstein plead guilty to a state charge
requiring registration as a sexual offender. He cited it as a provision that he insisted on from the
beginning and from which he never wavered. However, the USAO failed to anticipate certain
factors that affected the sexual offender registration requirement in other states where Epstein had
a residence. In selecting the conduct for the factual basis for the crime requiring sexual offender
registration, the state chose conduct involving a victim who was at least 16 at the time of her
interactions with Epstein, even though Epstein also had sexual contact with a 14-yearlold victim.
The victim’s age made a difference, as the age of consent in New Mexico, whereg<Epsteinyhad a
residence, was 16; therefore, Epstein was not required to register in that state. “As a 20006 letter
from defense counsel Lefcourt to the State Attorney’s Office made clear, the defense team had
thoroughly researched the details and ramifications of Florida’s sexual ‘offender registration
requirement; OPR did not find evidence indicating similar research /and consideration by the
USAO.

Finally, Acosta was well aware that the PBPD brought the'case to the FBI's attention
because of a concern that the State Attorney’s Office had succumbed to “pressure” from defense
counsel. Villafafia told OPR that she informed both Acostayand-Sloman of this when she met with
them at the start of the federal investigation. Although“Acosta,did not remember the meeting with
Villafafia, he repeatedly told OPR during his interview that’he was aware that the PBPD was
dissatisfied with the State Attorney’s Office’s handling of the case. Shortly before the NPA was
signed, moreover, additional information cameé to light that suggested the State Attorney’s Office
was predisposed to manipulating the précess in Epstein’s favor. Specifically, during the
September 12, 2007 meeting, at the stateyprosecutor’s suggestion, the USAO team agreed, with
Acosta’s subsequent approval, to permit,Epstein to plead guilty to one state charge of solicitation
of minors to engage in prostitution, rather than the three charges the USAO had originally
specified. The state prosecutorassured Lourie that the selected charge would require Epstein to
register as a sexual offender. Shortly thereafter, the USAO was told by defense counsel that despite
the assurances made to Lourie, the' state prosecutor had advised Epstein—incorrectly, it turned
out—that a plea to that particular offense would #of require him to register as a sexual offender.
Yet, despite this evidence; which at least suggested that the state authorities should not have been
considered to besa reliable partner in enforcing the NPA, Acosta did not alter his decision about
proceeding withya process that depended completely on state authorities for its successful
execution,

OPR finds that Acosta was reasonably aware of the facts and circumstances presented by
thissease-He stated that he engaged in discussions about various aspects of the case with Sloman
and Menchel, and relied upon them for their evaluation of the legal and evidentiary issues and for
their assessment of trial issues. Acosta was copied on many substantive emails, reviewed and
revised drafts of the NPA, and approved the final agreement. Yet, rather than focusing on whether
the state’s prosecution was sufficient to satisfy the federal interest in prosecuting Epstein, Acosta
focused on achieving the minimum outcome necessary to satisfy the state ’s interest, as defined in
part by the state’s indictment, by using the threat of a federal prosecution to dictate the terms of
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Epstein’s state guilty plea.?® As U.S. Attorney, Acosta had the authority to resolve the case in
this manner, but OPR concludes that in light of all the surrounding circumstances, his decision to
do so reflected poor judgment. Acosta’s application of Petite policy principles was too expansive,
his view of the federal interest in prosecuting Epstein was too narrow, and his understanding of
the state system was too imperfect to justify the decision to use the NPA !

B. The Assessment of the Merits of a Potential Federal Prosecution Was
Undermined by the Failure to Obtain Evidence or Take Other Investigative
Steps That Could Have Changed the Complexion of the Case

The leniency resulting from Acosta’s decision to resolve the case through the NPAuis also
troubling because the USAQ reached agreement on the terms of the NPA without fully pursuing
evidence that could have changed the complexion of the case or afforded the<WSAQ significant
leverage in negotiating with Epstein. Acosta told OPR that his decision to resolve the federal
investigation through the NPA was, in part, due to concerns about the merits of the case and
concerns about whether the government could win at trial. Yet, Acosta made the decision to
resolve the case through a state-based resolution and extended that proposal’to Epstein’s defense
attorneys before the investigation was completed. As the investigation progressed, the FBI
continued to locate additional victims, and many had not been interviewed by the FBI1 by the time
of the initial offer. In other words, at the time of Acosta’§,decision; the USAO did not know the
full scope of Epstein’s conduct; whether, given Epstein’s other,domestic and foreign residences,
his criminal conduct had occurred in other locations; or'whether the additional victims might
implicate other offenders. In addition, Villafaiia planned to approach the female assistants to
attempt to obtain cooperation, but that step had‘hot been taken.2°? Most importantly, Acosta ended
the investigation without the USAQ having, obtained an important category of potentially
significant evidence: the computers remowved frony Epstein’s home prior to the PBPD’s execution
of a search warrant.

The PBPD knew that Epstein’had surveillance cameras stationed in and around his home,
which potentially captured video evidence of people visiting his residence, and that before the state

230 Acosta told OPR that he understood that if Epstein had pled to the original charges contemplated by the state,

he would have rececived a two=ycar scntence, and in that circumstance, the PBPD would not have brought the casc to
the FBI. OPR was unable to¢erify that charges originally contemplated by the state would have resulted in a two-
vear sentence. OPR’s'investigation confirmed, however, that the PBPD brought the case to the FBI because the PBPD
Chief was dissatisfied with the state’s handling of the matter.

Bl In/commenting on OPR’s draft rcport, Acosta’s attorney stated that Acosta “accept{cd] OPR’s conclusion
that deferring prosecution of Jeffrey Epstein to the State Attorney rather than proceeding with a federal indictment or
a federal ‘plea‘was; in hindsight, poor judgment.” Acosta also acknowledged that the USAO’s handling of the matter
“wotld*have.benefited from more consistent staffing and attention. No one foresaw the additional challenges that the
chosenresolution would cause. And the [NPA] relied too much on state authorities, who gave Epstein and his counsel
too mucli wiggle-room.” Acosla’s counsel also noted that Acosta welcomed the public release of the Repont, “did not
challenge OPR’s authority, welcoimned the review, and cooperated [ully.”

52 Although the FBI interviewed numerous employees of Epstein and Villafafia identified three of his female
assistants as potential co-conspirators, at the time that the USAO extended the terms of its offer, there had been no
significant effort to obtain these individuals’ cooperation against Epstein. The FBI attempted unsuccessfully to make
contact with two female assistants on August 27, 2007, as Epstein’s private plane was departing for the Virgin Islands,
but agents were unable to locate them on board the plane.
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search warrant was executed on that property, the computer equipment associated with those
cameras had been removed. Villafafia knew who had possession of the computer equipment.
Surveillance images might have shown the victims’ visits, and photographic evidence of their
appearance at the time of their encounters with Epstein could have countered the anticipated
argument that Epstein was unaware these girls were minors. The surveillance video might have
shown additional victims the investigators had not yet identified. Such images could have been
powerful visual evidence of the large number of girls Epstein victimized and the frequency of their
visits to his home, potentially persuasive proof to a jury that this was not a simple “solicitation”
case.

Epstein’s personal computers possibly contained even more damning evidence. Villafaiia
told OPR that the FBI had information that Epstein used hidden cameras in his NewyY ork residence
to record his sexual encounters, and one victim told agents that Epstein’s assiStant photographed
her in the nude. Based on this evidence, and experience in other sex cases involving minors,
Villafaiia and several other witnesses opined to OPR that the computérs might-have contained
child pornography. Moreover, Epstein lived a multi-state lifestyle; it ‘was reasonable to assume
that he may have transmitted still images or videos taken at his Florida residence over the internet
to be accessed while at one of his other homes or while travelifig. The interstate transmission of
child pornography was a separate, and serious, federal crime that,could have changed the entire
complexion of the case against Epstein.?® Villafaiia told‘@PR; “[I]f the evidence had been what
we suspected it was . . . [i]t would have put this caseicompletely to bed. It also would have
completely defeated all of these arguments about interstate‘nexus.”

Because she recognized the potential significance of this evidence, Villafafia attempted to
obtain the missing computers. After Villafaria,learned that an individual associated with one of
Epstein’s attorneys had possession of thexcomputer equipment that was removed from Epstein’s
home, she consulted with Department subject,matter experts to determine how best to obtain the
evidence. Following the advice she received and after notifying her supervisors, Villafaiia took
legal steps to obtain the computer equipment.

Epstein’s team sought to/postpone compliance with the USAO’s demand for the
equipment. In late June 2007, defense attorney Sanchez requested an extension of time to comply;
in informing Sloman, Mernichel, and Lourie of the request, Villafafia stressed that “we want to get
the computer equipmentithat was removed from Epstein’s home prior to the state search warrant
as soon as possible.” She agreed to extend the date for producing the computer equipment by one
week untilJuly 17,,2007. On that day, Epstein initiated litigation regarding the computer
equipment. That litigation was still pending at the end of July, when Acosta decided to resolve

23 18:U.S.C. § 2251(a) provides, in pertinent part:

Any person who . . . induccs . . . any minor to engage in . . . any sexually explicit
conduct for the purpose of producing any visual depiction of such conduct, shall
be punished . . . if such person knows or has reason to know that such visual
depiction will be . . . transmitted using any means or facilily of inlterstate . . .
commerce or inor affecting interstate . . . commerce . .. [or] if that visual depiction
was produced or transmitted using materials that have been mailed, shipped, or
transported in or affecting interstate or . . . commierce by any means, including by
computer.
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the federal investigation in exchange for a plea in state court to a charge that carried a two-year
sentence. The FBI co-case agent told OPR that, in a meeting to discuss the resolution, at which
the FBI was present, the co-case agent specifically suggested that the USAO wait to pursue a
resolution until after the litigation was resolved, but this suggestion was “pushed under the rug”
without comment. Although the co-case agent could not recall who was present, the case agent
recalled that Menchel led the meeting, which occurred while the litigation was still pending.

Even after the NPA two-year state plea resolution was presented to the defense, Villafaiia
continued to press ahead to have the court resolve the issue concerning the defense production of
the computer equipment. On August 10, 2007, she asked Lourie for authorization_to|oppose
Epstein’s efforts to stay the litigation until after an anticipated meeting between the JSAO and the
defense, informing Lourie that a victim interviewed that week claimed she started\seeing Epstein
at age 14 and had been photographed in the nude. A few days later, Villafafia toldidefense counsel
that she had “conferred with the appropriate people, and we are not willing to agree to a stay.”
Defense counsel then contacted Lourie, who agreed to postpone th€ hearing”until after the
upcoming meeting with Acosta. After the meeting, and when the court sought to reschedule the
hearing, Villafafia emailed Sloman to ask if she should “put it off”; he'replied, “Yes,” and the
hearing was re-set for September 18, 2007. As negotiationis towards the NPA progressed,
however, the hearing was postponed indefinitely. Ultimately they\NPA itself put the issue to rest
by specifying that all legal process would be held in abeyance unless and until Epstein breached
the agreement.

Villafafia told OPR that she had learned through law enforcement channels that the defense
team had reviewed the contents of Epstein’s computers.” She told OPR that, in her view, “the fact
that the defense was trying desperately to(put, off the hearing . . . was further evidence of the
importance of the evidence.”

OPR questioned Acosta about the decisions to initiate, and continue with, the NPA
negotiations while the litigation cericerning the computers was still pending, and to agree to
postpone the litigation rather than exhausting all efforts to obtain and review the computer
evidence. Acosta told OPR that he had no recollection of Villafafia’s efforts to obtain the missing
computers, but he believed that “there was a desire to move quickly as opposed to slowly”
regarding the plea. ‘

Menchel, Sloman, and Lourie also all told OPR that they did not remember Villafaiia’s
efforts to obtain the computers or recalled the issue only “vaguely.” Menchel expressed surprise
to OPR that ajprosecutor could obtain “an entire computer” through the method utilized by
Villafaiatelling OPR, “I had not heard of that.” However, the contemporaneous records show
that.Sloman, Menchel, and Lourie had each been aware in 2007 of Villafaiia’s efforts to obtain
Epstein’s missing computer equipment.

Villafafia kept Menchel, in particular, well informed of her efforts to obtain the computer
equipment. She sent to Menchel, or copied him on, several emails about her plan to obtain the
computer equipment; specifically, her emails on May 18, 2007, July 3, 2007, and July 16, 2007,
all discussed her proposed steps. Villafafia told OPR that Lourie was involved in early discussions
about her proposal to obtain the evidence. Lourie also received Villafafia’s July 16, 2007 email
discussing the computer equipment and the plan to obtain it, and on one occasion he spoke directly
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with one of Epstein’s defense attorneys about it. Sloman told OPR during his interview that he
“vaguely” remembered the computer issue. The documentary evidence confirms that he had at
least some contemporaneous knowledge of the issue—when asked by Villafafia whether to put off
a September 12, 2007 hearing on the litigation, he told her to do so. Finally, as noted previously,
the FBI co-case agent proposed at a meeting with USAO personnel that the USAO wait until the
litigation was resolved before pursuing plea negotiations.

Contemporaneous records show that Acosta was likely aware before the NPA was signed
of the USAQ’s efforts to obtain custody of Epstein’s computers and that after the NPA was signed,
he was informed about the use of legal process for obtaining the computer equipment. The NPA
itself provides that “the federal . . . investigation will be suspended, and all pendingJlegal process]
will be held in abeyance,” that Epstein will withdraw his “motion to intervene and'to quash certain
[legal process],” and, further, that the parties would “maintain . . . evidenc€%subject to [legal
process] that have been issued, and including certain computer equipment, inviolate” until the
NPA’s terms had been fully satisfied, at which point the legal process would be “deemed
withdrawn.” (Emphasis added.) Acosta’s numerous edits on the NPA’s final draft suggest that he
gave it a close read, and OPR expects that Acosta would not have approved-the agreement without
understanding what legal process his office was agreeing to withdraw, or why the only type of
evidence specified was “certain computer equipment.” In~addition, Acosta told OPR that he
worked closely with Sloman and Menchel, consulted with'them, and relied on their counsel about
the case. Among other things, Acosta said he discussed with'them concemns about the law and the
evidentiary issues presented by a federal criminaldrial. “Therefore, although it is possible that
Sloman made the decision to postpone the hearnng concerning the USAQ’s efforts to obtain the
computer equipment without consulting Acosta, onee Acosta reviewed the draft NPA, Acosta was
on notice of the existence of and the ongoingulitigation concerning Epstein’s missing computer
equipment.

Villafafia knew where the computers were; litigation over the demand for the equipment
was already underway; there was good reason to believe the computers contained relevant—and
potentially critical—information; and”it was clear Epstein did not want the contents of his
computers disclosed. Nothing in_the available record reveals that the USAO benefitted from
abandoning pursuit of this evidence when they did, or that there was any significant consideration
of the costs and benefits™of forgoing the litigation to obtain production of the computers.?>
Instead, the USAQ agreed to postpone and ultimately to abandon its efforts to obtain evidence that
could have significantly changed Acosta’s decision to resolve the federal investigation with a state
guilty plea.orled toyadditional significant federal charges. By agreeing to postpone the litigation,
the USAQ gave away leverage that might have caused the defense to come to an agreement much
earlier'andion terms more favorable to the government. The USAO ultimately agreed to a term in
thedNPA that permanently ended the government’s ability to obtain possible evidence of significant
crimes,_and did so with apparently little serious consideration of the potential cost.

254 If the USAO had significant concerns about its likelihood of prevailing, postponing the litigation to use it as
leverage in the negotiations might have been strategically reasonable. Lourie suggested in his response to his interview
transcript that the court might have precluded production of the computers. However, OPR saw no evidence indicating
that Villafafia or her supervisors were concerned that the court would do so, and Villafafia had consulted with the
Department’s subject matter experts before initiating her action to obtain the equipment.
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To be clear, OPR is not suggesting that prosecutors must obtain all available evidence
before reaching plea agreements or that prosecutors cannot reasonably determine that reaching a
resolution is more beneficial than continuing to litigate evidentiary issues. Every case is different
and must be judged on its own facts. In this case, however, given the unorthodox nature of the
state-based resolution, the fact that Acosta’s decision to pursue it set the case on a wholly different
track than what had been originally contemplated by his experienced staff, the nature and scope of
Epstein’s criminal conduct, the circumstances surrounding the removal of the computers from
Epstein’s residence, and the potential for obtaining evidence revealing serious additional criminal
conduct, Acosta had a responsibility to ensure that he was fully informed about the consequences
of pursing the course of action that he proposed and particularly about the consequenges flowing
from the express terms of the NPA. In deciding to resolve the case pre-charge, Acosta lostsight
of the bigger picture that the investigation was not completed and viable leads temained to be
pursued. The decision to forgo the government’s efforts to obtain the computterievidence and to
pursue significant investigative steps should have been made only after careful consideration of
all the costs and benefits of the proposed action. OPR did not find evidence-that Acosta fully
considered the costs of ending the investigation prematurely.?*®

C, OPR Was Unable to Determine the Basis for \the Two-Year Term of
Incarceration, That It Was Tied to Traditional\Sentencing Goals, or That It
Satisfied the Federal Interest in the Prosecution

The heart of the controversy surrounding the Epstein case is the apparent undue leniency
afforded him concerning his sentence. After offeririg a deal that required a “non-negotiable”
24-month term of incarceration, Acosta agreed’to resolve it for an 18-month term of incarceration,
knowing that gain time would reduce it further, and indeed, Epstein served only 13 months.
Epstein ultimately did not serve even that minimal sentence incarcerated on a full-time basis
because the state allowed Epstein into’its werk-release program within the first four months of his
sentence. As Lourie told OPR, “[E]verything else that happened to [Epstein] is exactly what
should have happened to him, . “He had to pay a lot of money. He had to register as a sex
offender,” but “in the perfect/world, [Epstein] would have served more time in jail.”

Due to the passage of time and the subjects’ inability to recall many details of the relevant
events, OPR was unable tondevelop a clear understanding of how the original two-year sentence
requirement was,developed or by whom. Two possibilities were articulated during OPR’s subject
interviews: (1)'the two years represented the sentence Epstein would have received had he pled
guilty to an unspecified charge originally contemplated by the state; or (2) the two years
represented theisentence the USAO determined Epstein would be willing to accept, thus avoiding
the neéd for a trial. As to the former possibility, Acosta told OPR that his “best understanding” of
thestwo-year proposal was that it correlated to “one of the original state charges.” He elaborated,

255 In commenting on OPR’s drafl report, Acosta’s attorney objected to OPR’s conclusion that Acosta knew or

should have known about the litigation regarding the computers and that he should have given greater consideration
to pursuing the computers before the NPA was signed. Acosla’s altorney asserted that Acosta was not involved in
that level of “granularity”; that his “‘small thoughts’ edits” on the NPA were limited and focused on policy; and that
it was appropriate for him to rely on his staff to raise any issues of concern (o him. For the reasons stated above, OPR
nonetheless concludes that having developed a unique resolution to a federal investigation, Acosta had a greater
obligation to understand and consider what the USAO was giving up and the appropriateness of doing so.

179

CA/Aronberg-000647
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



“I’m reconstructing memories of . . . 12 years ago. I can speculate that at some point, the matter
came up, and I or someone else said . . . what would the original charges have likely brought? And
someone said this amount.” Acosta told OPR that he could not recall who initially proposed this
method, but he believed that it likely did not result from a single specific discussion but rather
from conversations over a course of time. Acosta could not recall specifically with whom he had
these discussions, other than that it would have been Lourie, Menchel, or Sloman. Villafafia was
not asked for her views on a two-year sentence, and she had no input into the decision before it
was made. Villafaiia told OPR that she examined the state statutes and could not validate that a
state charge would have resulted in a 24-month sentence. OPR also examined applicable state
statutes and the Florida sentencing guidelines, but could not confirm that Epstein was,\in fact,
facing a potential two-year sentence under charges contemplated by the PBPD.

On the other hand, during his OPR interview, Lourie “guess[ed]’/that, “semehow the
defense conveyed . . . we’re going to trial if it’s more than two years.” Menchel similarly told
OPR that he did not know how the two year sentence was derived, but “obviously-it was a number
that the office felt was palatable enough that [Epstein] would take” it.\\Sloman told OPR that he
had no idea how the two-year sentence proposal was reached.

The contemporaneous documentary record, howevergprovides no indication that Epstein’s
team proposed a two-year sentence of incarceration or initially’suggested, before the USAO made
its offer, that Epstein would accept a two-year term of‘incarceration. As late as July 25, 2007—
only days before the USAQO provided the term sheet toydefense counsel—Epstein’s counsel
submitted a letter to the USAO arguing that the federdl government should not prosecute Epstein
at all. Furthermore, after the initial “term sheet™\was presented and negotiations for the NPA
progressed, Epstein’s team continued to strongly press for less or no time in jail.

The USAO had other charging'and.sentencing options available to it. The most obvious
alternative to the two-year sentence proposal was to offer Epstein a plea to a federal offense that
carried a harsher sentence. If federally charged, Epstein was facing a substantial sentence under
the federal sentencing guidelines, 168to 210 months’ imprisonment. However, it is unlikely that
he would have agreed to a plea that required a guidelines sentence, even one at the lower end of
the guidelines. Menchel told OPR that he and his colleagues had been concemed that Epstein
would opt to go to trial ificharged and presented with the option of pleading to a guidelines
sentence, and as previously discussed, there were both evidentiary and legal risks attendant upon
a trial in this case. If federally charged, Epstein’s sentencing exposure could have been managed
by offering.him a plea under Federal Rule of Criminal Procedure 11(c) for a stipulated sentence,
which requiresijudicial approval. Acosta rejected this idea, however, apparently because of a
perceptionithat the federal district courts in the Southern District of Florida did not view Rule 11(c)
pleas.favorably and might refuse to accept such a plea and thus limit the USAO’s options.

Another alternative was to offer Epstein a plea to conspiracy, a federal charge that carried
a maximum five-year sentence. Shortly after Villafafia circulated the prosecution memorandum
to her supervisors, Lourie recommended to Acosta charging Epstein by criminal complaint and
offering a plea to conspiracy “to make a plea attractive.” Similarly, before learning that Menchel
had already discussed a state-based resolution with Epstein’s counsel, Villafafia had considered
offering Epstein a plea to one count of conspiracy and a substantive charge, to be served
concurrently with any sentence he might receive separately as a result of the state’s outstanding
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indictment. Given Epstein’s continued insistence that federal charges wer:e not appropriate and
defense counsel’s efforts to minimize the amount of time Epstein would spend in jail, it is
questionable whether Epstein would have accepted such a plea offer, but the USAO did not even
extend the offer to determine what his response to it would be.

Weighed against possible loss at trial were some clear advantages to a negotiated resolution
that ensured a conviction, including sexual offender registration and the opportunity to establish a
mechanism for the victims to recover damages. These advantages, added to Acosta’s concern
about intruding on the state’s authority, led him to the conclusion that a two-year state plea would
be sufficient to prevent manifest injustice. Menchel told OPR, “I don’t believe anybody at the
time that this resolution was entered into was looking at the two years as a fair result in tegms of
the conduct. I think that was not the issue. The issue was whether or not if we‘teok this case to
trial, would we risk losing everything?”

During the course of negotiations over a potential federal plea, the USAQ agreed to accept
a plea for an 18-month sentence, a reduction of six months from the original “npn-negotiable” two-
year term. The subjects did not have a clear memory of why this reduction-was made. Villafafia
attributed it to a conversation between Acosta and Lefkowitz, but Acosta attributed it to a decision
made during the negotiating process by Villafafia and Lourie, telling OPR that he understood his
attorneys needed flexibility to reach a final deal with Epste€in,

OPR found no contemporaneous documents showing the basis for the two-year term.
Despite extensive subject interviews and review of thousands of contemporaneous records, OPR
was unable to determine who initially proposed the two-year term of incarceration or why that
term, as opposed to other possible and lengthier terms, was settled on for the initial offer. The
term was not tied to statutory or guidelines sentences for potential federal charges or, as far as
OPR could determine, possible state carges. Furthermore, while the USAOQ initially informed the
defense that the two-year term was “nons=negotiable,” Acosta failed to enforce that position and
rather than a “floor” for negotiations, it became a “ceiling” that was further reduced during the
negotiations. OPR was unable to findvany evidence indicating that the term of incarceration was
tied either to the federal interest in seeking a just sentence for a serial sexual offender, or to other
traditional sentencing factors such as deterrence, either of Epstein or other offenders of similar
crimes. Instead, as préviously noted, it appears that Acosta primarily considered only a
punishment that avas somewhat more than that to which the state had agreed. As a result, the
USAO had littfe,room to maneuver during the negotiations and because Acosta was unwilling to
enforce the “non-negotiable” initial offer, the government ended up with a term of incarceration
that was(not much more than what the state had initially sought and which was significantly
disproportionate to the seriousness of Epstein’s conduct.

In sum, it is evident that Acosta’s desire to resolve the federal case against Epstein led him
to arrive at a target term of incarceration that met his own goal of serving as a “backstop” to the
state, but that otherwise was untethered to any articulable, reasonable basis. In assessing the case
only through the lens of providing a “backstop” to the state, Acosta failed to consider the need for
a punishment commensurate with the seriousness of Epstein’s conduct and the federal interest in
addressing it.
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D. Acosta’s Decisions Led to Difficulties Enforcing the NPA

After the agreement was reached, the collateral attacks and continued appeals raised the
specter that the defense had negotiated in bad faith. At various points, individual members of the
USAO team became frustrated by defense tactics, and in some instances, consideration was given
to whether the USAQ should declare a unilateral breach. Indeed, on November 24, 2008, the
USAO gave notice that it deemed Epstein’s participation in work release to be a breach of the
agreement but ultimately took no further action. Acosta told OPR: “I was personally very
frustrated with the failure to report on October 20, and had I envisioned that entire collateral attack,
I think I would have looked at this very differently.”

Once the NPA was signed, Acosta could have ignored Epstein’s requests for further review
by the Department and, if Epstein failed to fulfill his obligations under the NPAsto enter his state
guilty plea, declared Epstein to be in breach and proceeded to charge him federally. When
questioned about this issue, Acosta explained that he believed the Departmentshad the “right” to
address Epstein’s concerns. He told OPR that because the USAO is ‘part of the Department of
Justice, if a defendant asks for Departmental review, it would be “unseemly?to object. During his
OPR interview, Sloman described Acosta as very process-orientéd, which he attributed to Acosta’s
prior Department experience. Sloman, however, believed the USAQ gave Epstein “[tJoo much
process,” a result of the USAQO’s desire to “do the right thing”/and to the defense team’s ability to
keep pressing for more process without triggering a breach of the NPA. Furthermore, Epstein’s
defense counsel repeatedly and carefully made clear theyywere not repudiating the agreement.
Acosta told OPR that the USAO would have hadgo declare Epstein in breach of the NPA in order
to proceed to file federal charges, and Epsteinwould undoubtedly have litigated whether his effort
to obtain Departmental review constituted albreach. Acosta recalled that he was concerned, as was
Sloman, that a unilateral decision to rescind the non-prosecution agreement would result in
collateral litigation that would further delay-matters and make what was likely a difficult trial even
harder.

Acosta’s and Sloman’s concerns about declaring a breach were not unreasonable. A court
would have been unlikely to'have determined that defense counsel’s appeal of the NPA to the
Department and unwillingness to set a state plea date while that appeal was ongoing was sufficient
to negate the agreement. However, some of the difficulty the USAO faced in declaring a breach
was caused by decisions\Acosta made before and shortly after the NPA was signed. For example,
and significantlyy it was Acosta who changed the language, “Epstein shall enter his guilty plea and
be sentenced,not later than October 26, 2007” to “Epstein shall use [his] best efforts to enter his
guilty pléa and\be sentenced not later than October 26, 2007.” (Emphasis added.) Acosta also
agreed‘notito enforce the NPA’s October 26, 2007 deadline for entry of Epstein’s plea, and he told
defense.counsel that he had no objection if they decided to pursue an appeal to the Department.
Following these decisions, the USAO would have had significant difficulty trying to prove that
Epstein was not using his “best efforts” to comply with the NPA and was intentionally failing to
comply, as opposed to pursuing a course to which the U.S. Attorney had at least implicitly agreed.

!

E. Acosta Did Not Exercise Sufficient Supervisory Review over the Process

The question at the center of much of the public controversy concerning the USAO’s
handling of its criminal investigation of Epstein is why the USAO agreed to resolve a case in which
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the defendant faced decades in prison for sexual crimes against minors with: such an insignificant
term of incarceration, and made numerous other concessions to the defense. | As OPR has set forth
in substantial detail in this Report, OPR did not find evidence to support allegations that the
prosecutors sought to benefit Epstein at the expense of the victims. Instead, the result can more
appropriately be tied to Acosta’s misplaced concemns about interfering with a traditionally state
crime and intruding on state authority. Acosta was also unwilling to abandon the path that he had
set, even when Villafaiia and Lourie advocated to end the negotiations and even though Acosta
himself had learned that the state authorities may not have been a reliable partner.

Many of the problems that developed might have been avoided had Acostaengaged in
greater consultation with his staff before making key decisions. The contemporaneous tecords
revealed problems with communication and coordination among the five key participants. Acosta
was involved to a greater extent and made more decisions than he did in a typical ¢ase. Lourie
told OPR that it was “unusual to have a U.S. Attorney get involved withithis level of detail ”
Menchel told OPR, “1 know we would have spoken about this case a lot/okay?»And I’m sure with
Jeff as well, and there were conversations -- a meeting that I had with'Marie and Andy as well.”
Lourie similarly told OPR:

Well, . . . he would have been talking to Jeff and Matt, talking to me
to the extent that he did, he would have been’looking at the Pros
Memo and . . . the guidance from CEQS, he would have been
reading the defense attorney’s letters, maybe ‘talking to the State
Attorney, I don’t know, just . . all these different sources of
information he was -- I’'m comfortable that he knew the case, you
know, that he was, he was reading everything. Apparently, he, you
know, read the Pros Memaoy he read all the stuff . . . .

At the same time, Acosta was significantly removed, both in physical distance and in levels
in the supervisory chain, from the individuals with the most knowledge of the facts of the case—
Villafafia and, to a lesser extent, Lourie” Lourie normally would have signed off on the prosecution
memorandum on his own, butas he told OPR, he recognized that the case was going to go through
the front office “[b]ecause there was front office involvement from the get go.” Yet, although
Acosta became involved ‘atgertain points in order to make decisions, he did not view himself as
overseeing the investigation or the details of implementing his decisions. OPR observed that as a
consequence, /#anagement of the case suffered from both an absence of ownership of the
investigation and failures in communication that affected critical decisions.

On, occasion, Villafafia included Acosta directly in emails, but often, information upon
which Acosta relied for his decisions and information about the decisions Acosta had made
traveled through multiple layers between Acosta and Villafafia. Villafafia did draft a detailed,
analytieal prosecution memorandum, but it is not clear that Acosta read it and instead may have
relied on conversations primarily with Menchel and later with Sloman after Menchel’s departure.
Despite these discussions, though, it is not clear that Acosta was aware of certain information, such
as Qosterbaan’s strong opinion from the outset in favor of the prosecution or of Villafafia’s
concerns and objections to a state-based resolution or the final NPA. Acosta interpreted the state
indictment on only one charge as a sign that the case was weak evidentially, but it is not clear that
when making his decision to resolve the matter though a state-based plea, he knew the extent to
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which Villafafia and Lourie believed that the state had intentionally failed to aggressively pursue
a broader state indictment.

One example illustrates this communication gap. In a September 20,,2007 email to Lourie
asking him to read the latest version of the proposed “hybrid” federal plea agreement (calling for
Epstein to plead to both state and federal charges), Acosta noted, “I don’t typically sign plea
agreements. We should only go forward if the trial team supports and signs this agreement. 1
didn’t even sign the public corruption or [Clali cartel agreements, so this should not be the first.”
(Emphasis added.) In his email to Villafafia, Lourie attached Acosta’s email and instructed
Villafada to “change the signature block to your name and send as final to Jay [Lefkowitz].”
(Emphasis added.) Villafafia raised no objection to signing the agreement. Acosta.told OPR. that
he wanted to give the “trial team” a chance to “speak up and let him know” if they did not feel
comfortable with the agreement. Villafaiia, however, told OPR that she did-netunderstand that
she was being given an opportunity to object to the agreement; rather, she believed ' Acosta wanted
her to sign it because he was taking an “arm’s length” approach and signaling.this “was not his
deal.” The fact that the top decision maker believed he was giving the line AUSA an opportunity
to reflect and stop the process if she believed the deal was inappropriate; but the line AUSA
believed she was being ordered to sign the agreement because hér boss wanted to distance himself
from the decision, reflects a serious communication gap.

As another example, at one point, Villafafia, frustrated and concerned about the decisions
being made concerning a possible resolution, requestéd a meeting with Acosta; in a sternly worded
rebuke, Menchel rejected the request. Although Menchel told OPR that he was not prohibiting
Villafafia from speaking to Acosta, Villafafia interpreted Menchel’s email to mean that she could
not seek a meeting with Acosta. As a cgnsequence, Acosta made his decision about a state
resolution and the term of incarceration without any direct input from Villafaiia. Acosta told OPR
that he was unaware that Villafafia hadysought a meeting with him and he would have met with
her if she had asked him directly. /OPR did not find any written evidence of a meeting involving
both Acosta—the final decision.maker—and Villafaia—the person most knowledgeable about the
facts and the law—before AcoOsta made’his decision to resolve the case through state charges or to
offer the two-year term, and Villafana said she did not have any input into the decision. Although
a U.S. Attorney is certainly not required to have such direct input, and it may be that Menchel
presented what he believedto.be Villafaiia’s views, OPR found no evidence that Acosta was aware
of Villafafia’s strong views about, and objections to, the proposed resolution.?*

Two_logistical problems hindered effective communication. First, the senior managers
involved fin the case—Acosta, Sloman, and Menchel—had offices located in Miami, while the
officesof the individuals most familiar with facts of the case—Villafafia and, to a lesser extent,
Lourie—were located in West Palm Beach. Consequently, Villafafia’s discussions with her senior

6 In her 2017 Declaration in the CVRA litigation, Villafafia stated that, given the challenges of obtaining

victims’ cooperation with a federal prosecution, “I believed and still believe that a negotiated resolution of the matter
was in the best inlerests of the [USAO] and the victims as a whole. The [USAO] hafd also reached that same
conclusion.” Several subjects pointed to this stalement as indicating that Villafafia in fact supportied the NPA. In her
OPR interview, however, Villafafia drew a distinction between resolving the investigation through negotiations that
led to what in her view was a reasonable outcome, which she would have supported, and “this negotiated resolution”—
that is, the NPA—which she did not support.
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managers required more effort than in other offices, where a line AUSA can more easily just stop

by a supervisor’s office to discuss a case. 2’ !

I

Second, key personnel were absent at varying times. Menchel’s last'day in the office was
August 3, 2007, the day he sent to the defense his letter making the initial offer, and presumably
in the immediate period before his departure date, Menchel would have been trying to wrap up his
outstanding work. Yet, this was also the time when Acosta was deciding how to resolve the matter.
Similarly, in the critical month of September, the NPA and plea negotiations intensified and the
NPA evolved significantly, with the USAO having to consider multiple different options as key
provisions were continuously added or modified while Villafafia pressed to megt her late-
September deadline. Although Lourie was involved with the negotiations during this period, he
was at the same time transitioning not only to a new job but to one in Washington; D.C., and was
traveling between the two locations. Sloman was on vacation in the week precedingthe signing,
when many significant changes were made to the agreement, and he did not participate in drafting
or reviewing the NPA before it was signed. Accordingly, during the key negotiation period for a
significant case involving a unique resolution, no one involved had bothia thorough understanding
of the case and full ownership of the decisions that were being made. Villafaiia certainly felt that
during the negotiations, she was only implementing decisions nfade by Acosta. Acosta, however,
told OPR that when reviewing the NPA, “I would have reviewed this for the policy concerns. Did
it dothe . . . bullet points, and my assumption, rightly or wrengly, would have been that Andy and
Marie would have looked at this, and that this was . . , appropriate.”

The consequences flowing from the lack(of ownership and effective communication can
be seen in the NPA itself. As demonstrated by, the”contemporaneous communications, the
negotiations were at times confusing as the¢parties considered multiple options and even revisited
proposals previously rejected. Meanwhile;, Villafafia sought to keep to a deadline that would allow
her to charge Epstein when she had planned.to, if the parties did not reach agreement. In the end,
Acosta accepted several terms withlittle apparent discussion or consideration of the ramifications.

The USAQ’s agreement not $6 prosecute “any potential co-conspirators” is a notable
example. As previously noted, the only written discussion about the term that OPR found was
Villafafia’s email to Lourie and the incoming West Palm Beach manager, with copies to her
co-counsel and direct supesvisor, stating that she did not believe the provision “hurts us,” and
neither Acosta, Lourie, nor Villafafia recalled any further discussion about the provision. Although
OPR did not find evidence showing that Acosta, Lourie, or Villafaiia intended the scope of the
provision to.protectanyone other than Epstein’s four assistants, the plain language of the provision
precluded the USAO from prosecuting anyone who engaged with Epstein in his criminal conduct,
within{theylimitations set by the overall agreement. This broad prosecution declination would
likely.be'unwise in most cases but in this case in particular, the USAO did not have a sufficient
investigative basis from which it could conclude with any reasonable certitude that there were no
other individuals who should be held accountable along with Epstein or that evidence might not
be developed implicating others. Prosecutors rarely promise not to prosecute unidentified third
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parties.>® The rush to reach a resolution should not have led the USAQO to agree to such a
significant pr0v151on without a full consideration of the potential conseque’nces and justification
for the provision. It is highly doubtful that the USAO’s refusal to agree to ‘that term would have
itself caused the negotiations to fail; the USAQO’s rejection of the defense proposal concerning
immigration consequences did not affect Epstein’s willingness to sign the agreement. The
possibility that individuals other than Epstein’s four female assistants ‘could have criminal
culpability for their involvement in his scheme could have been anticipated and should have caused
more careful consideration of the provision.

Similarly, the confidentiality provision was also accepted with little apparent consideration
of the implications of the provision for the victims, and it eventually became clear that the defense
interpreted the provision as precluding the USAO from informing the victims aboutthe status of
the investigation. Agreeing to a provision that restricted the USAO’s ability 16 disclose or release
information as it deemed appropriate mired the USAO in disputes about whether 1t was or would
be violating the terms of the NPA by disclosing information to victims or the“special master.
Decisions about disclosure of information should have remained within'the authority and province
of the USAO to decide as it saw fit.

There is nothing improper about a U.S. Attorney not having a meeting with the line AUSA
or other involved members of the prosecution team beforéhe’or she makes a decision in a given
case; indeed, U.S. Attorneys often make decisions without having direct input from line AUSAs.
And Acosta did have discussions with Menchel, and possibly’Sloman, before making the critical
decision to resolve the matter through a state pleagalthough the specifics of those discussions could
not be recalled by the participants due to the passage of time. This case, however, was different
from the norm, and Acosta was considering a‘tesolution that was significantly different from the
usual plea agreement. Contemporaneousyrecords show that Acosta believed the case should be
handled like any other, but Acosta’s degision.to fashion an unorthodox resolution made the case
unlike any other, and it therefore réquired‘appropriate and commensurate oversight. Acosta may
well have decided to proceed in-the same fashion even if he had sought and received a full briefing

=8 CEOS Chief Oosterbaan told OPR this provision was “very unusual.” Principal Associate Deputy Attorney
General John Roth commenteds: I don’t know how it is that you give immunity to somebody who’s not identified. I
just don’t know how that woiks.” *Villafafia’s co-counsel told OPR:

[Nt’s effectively transactional immunity which I didn’t think we were supposed
to dovat the Department of Justice. . . . 1've never heard of anything of the sort. . . .
[W]e'go to great lengths in most plea agreements to go and not give immunity for
example, for crimes of violence, . . . for anything beyond the specific’ offense
which was being investigated during the specific time periods and for you and
nobody else. I mean on rare occasion ['ve seen cases where say someone was
dealing drugs and their wife was involved. . . . And they've gotkids. . . . [and] it’s
understood that the wife probably could be prosecuted and sent to jail too, bul you
know the husband’s willing (o go and take the weight . . . . This is not one of
those. '

Deputy Attorney General Filip called the provision “pretty weird.” Menchel’s successor as Criminal Chief told OPR
that he had never heard of such a thing in his 33 years of experience as a prosecutor. A senior AUSA with substantial
experience proseculing sex crimes against children commented that it was “horrendous” (o provide immunity for
participants in such conduct. |
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from Villafaiia and others, but given the highly unusual procedure being considered, his decision
should have been made only after a full consideration of all of the possible ramifications and
consequences of pushing the matter into the state court system, with whichlneither Villafafia nor
the other subjects had experience, along with consideration of the legal and evidentiary issues and
possible means of overcoming those issues. OPR did not find evidence indicating that such a
meeting or discussion with the full team was held before the decision was made to pursue the
state-based resolution, before the decision was made to offer a two-year term of incarceration, or
before the NPA, with its unusual terms, was signed. As Acosta later recognized and told OPR,
“And a question that I think is a valid one in my mind is, did the focus on, let’s just get this done
and get a jail term, mean that we didn’t take a step back and say, let’s evaluate howathis train is
moving?”

Many features of the NPA were given inadequate consideration, includifig,cote provisions
like the term of incarceration and sexual offender registration, with the result that Epstein was able
to manipulate the process to his benefit. Members of his senior staff held differing opinions about
some of the issues that Acosta felt were important and that factored'into his decision-making.
There does not seem to be a point, however, at which those differing opinions were considered
when forming a strategy; rather, Acosta seems to have made a decision that everyone beneath him
followed and attempted to implement but without a considered strategy beyond attaining the three
core elements. As the U.S. Attorney, Acosta had authorityito proceed in this manner, but many of
the problems that developed with the NPA might have beenavoided with a more thoughtful
approach. As Acosta belatedly recognized, “[1]f liwvas advising a fellow U.S. Attorney today, 1
would say, think it through 2>

No one of the individual problemshdiscussed above necessarily demonstrates poor
judgment by itself. However, in combination, the’evidence shows that the state-based resolution
was ill conceived from the start and thatitheNPA resulted from a flawed decision-making process.
From the time the USAQO opened its investigation, Acosta recognized the federal interest in
prosecuting Epstein, yet aftersthat(investigation had run for more than a year, he set the
investigation on a path not griginally’Contemplated. Having done so, he had responsibility for
ensuring that he received and considered all of the necessary information before putting an end to
a federal investigation,into serious criminal conduct. Acosta’s failure to adequately consider the
full ramifications of the NPA-contributed to a process and ultimately a result that left not only the
line AUSA and the FBI case agents dissatisfied but also caused victims and the public to question
the motives of ‘the prosecutors and whether any reasonable measure of justice was achieved.
Accordinglys OPRconcludes that Acosta exercised poor judgment in that he chose a course of
action that was|in marked contrast to the action that the Department would reasonably expect an
attorn@y,_exercising good judgment to take.

259 In commenting on OPR’s draft report, Acosta’s attorney acknowledged that “[t]he matter would have
benefited from more consistent staffing and attention.”
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CHAPTER THREE ;

ISSUES RELATING TO THE GOVERNMENT’S INTIiRACTIONS
AND COMMUNICATIONS WITH VICTIMS

PART ONE: FACTUAL BACKGROUND

L OVERVIEW

Chapter Three describes the events pertaining to the federal government’s interactions and
communications with victims in the Epstein case, and should be read in conjunction with the
factual background set forth in Chapter Two, Part One. This chapter sets forth the pestinent legal
authorities and Department policies and practices regarding victim notification and consultation,
as well as OPR’s analysis and conclusions. OPR discusses key events rélating tothe USAO’s and
the FBI’s interactions with victims before and after the signing of the!NPA,/beginning with the
FBTI’s initial contact with victims through letters informing themsthat the FBI had initiated an
investigation. A timeline of key events is provided on the follewing page.

1I. THE CVRA, 18 U.S.C. § 3771
A. History

In December 1982, the President’s Task Force on Victims of Crime issued a final report
outlining recommendations for the three brafiches of government to improve the treatment of crime
victims. The Task Force concluded thatwictims-have been “overlooked, their pleas for justice
have gone unheeded, and their wounds—personal, emotional and financial—have gone
unattended.”?® Thereafter, the government enacted various laws addressing victims’ roles in the
criminal justice system: the Victimand Witness Protection Act of 1982, the Victims of Crime Act
of 1984, the Victims’ Rights and Restitution Act of 1990 (VRRA), the Violent Crime Control and
Law Enforcement Act of 1994, the' Antiterrorism and Effective Death Penalty Act of 1996, the
Victim Rights Clarification Act of 1997, and the Justice for All Act of 2004.2¢!

The CVRA, enacted on October 30, 2004, as part of the Justice for All Act, was designed
to protect crimé'victims and to make them “full participants in the criminal justice system.”2%2 The
CVRA resulted from a multi-year bipartisan effort to approve a proposal for a constitutional
amendment guaranteeing victims’ rights, some of which had previously been codified as a victims’

260 President’s Task Force on Victims of Crime Final Report at ii (Dec. 1982).

1 See Pub. L. No. 97-291 (Victim and Witness Protection Act) (1982); Pub. L. No. 98-473 (Victims of Crime
Act) (1984); Pub. L. No. 101-647 (Victims’ Rights and Restitution Act) (1990); Pub. L. No. 103-322 (Violent Crime
Control and Law Enforcement Act) (1994); Pub. L. No. 104-132 (Antiterrorism and Effective Death Penalty Act)
(1996); Pub. L. No. 105-6 (Victim Rights Clarification Act) (1997); and Pub. L. No. 108-405 (Justice for All Act)
(2004). i

62 Kenna v. U.S. Dist. Court, 435 F.3d 1011, 1016 (9th Cir. 2006); United States v. ?\Jotlssaoui, 483 F.3d 220,
234 (4th Cir. 2007); and Justice for All Act. '
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Bill of Rights in the VRRA.23 Following multiple Senate Judiciary Committee subcommittee
hearings and various revisions of the proposed amendment, the Senators determined that such an
amendment was unlikely to be approved and, instead, they presented the CVRA as a compromise

measure.264

B. Enumerated Rights

The CVRA defines the term “crime victim” as “a person directly and proximately\harmed
as a result of the commission of a Federal offense or an offense in the District of Colutibia.”?%°
Initially, and at the time relevant to the federal Epstein investigation, the CVRAlafforded crime
victims the following eight rights:

(1) The right to be reasonably protected from the accused:

(2) The right to reasonable, accurate, and timely notice of any.public
court proceeding, or any parole proceeding, invelvingthe crime or
of any release or escape of the accused.

(3) The right not to be excluded from any such public court
proceeding, unless the court, after receiving clear and convincing
evidence, determines that testimony/ by the victim would be
materially altered if the victim “heard~other testimony at that
proceeding.

(4) The right to be reasonably heard at any public proceeding in the
district court involving release, plea, sentencing, or any parole
proceeding,

(5) The reasomable/ right to confer with the attorney for the
Government in the case.

3 See 150 Cong. Rec.'84260-01 at 1, 5 (2004). The VRRA identified victims’ rights to (1) be treated with
fairness and withrespect for the victim’s dignity and privacy; (2) be reasonably protected from the accused offender;
(3) be notified-of court'proceedings; (4) be present at all public court proceedings that relate to the offense, unless the
court deterfnines that testimony by the victim would be materially affected if the victim heard other testimony at trial;
(5) confér with an attorney for the Government in the case; (6) restitution; and (7) information about the conviction,
sentencing, impriSonment, and release of the offender. 42 U.S.C. § 10606(b) (1990). The relevant text of the VRRA
isset.forthiin.Chapter Three, Part Two, Section 1.B of this Report.

24 150 Cong. Rec. $4260-01 at 1, 5 (2004). Although nine congressional hearings were leld between 1996 and
2003 concerning amending the Constitution to address victims® rights, neither chamber of Congress voted on
legislation proposing an amendment. United States Government Accountability Office (GAO), GAO-09-54, Report
to Congressional Committees: Crime Victims' Rights Act — Increasing Awareness, Modifying the Complaint Process
and Enhancing Compliance Monitoring Will Improve Implementation of the Act at 16 (Dec. 2008) (GAO CVR4

Awareness Report). ‘

i
265 The relevant text of the CVRA is set forth in Chapter Three, Part Two, Section L. A of this Report.
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(6) The right to full and timely restitution as provided in law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with faimess and with respect for the
victim’s dignity and privacy.

Although many of the rights included in the CVRA already existed in federal law as part
of the VRRA, the CVRA afforded crime victims standing to assert their rights in federal(court or
by administrative complaint to the Department, and obligated the court to ensure thatcsuch rights
were afforded. The passage of the CVRA repealed the rights portion of the VRRA (42°U.S.C.
§ 10606), but kept intact the portion of the VRRA directing federal law enforcement agencies to
provide certain victim services, such as counseling and medical care peférralsy(42 U.S.C.
§ 10607(c)). Department training emphasizes that the VRRA obligates the Department to provide
victim services, which attach upon the detection of a crime, while the CVRA~“contains court-
enforceable rights that attach upon the filing of a charging instrument.

In 2015, Congress amended the CVRA and added the followitg two rights: %

(9) The right to be informed in a timely manner-of any plea bargain
or deferred prosecution agreement.

(10) The right to be informed of the rights under this section and the
services described in section/503(¢) of the Victims’ Rights and
Restitution Act of 1990 (42{US.C. 10607(c)) and provided contact
information for the Officeof the Victims’ Rights Ombudsman of the
Department of Justice.

1l. THE DEPARTMENT’S INTERPRETATION OF THE CVRA’S DEFINITION OF
“CRIME VICTIM” AT THE TIME OF THE EPSTEIN INVESTIGATION

A.  April 1,2005 Office of Legal Counsel “Preliminary Review”

In 2005, Department management requested informal guidance from the Department’s
Office of LegalhCounsel (OLC) regarding interpretation of the CVRA’s definition of “crime
victim.”2%7.On Apiil 1, 2005, OLC provided “preliminary and informal” guidance by email,
concluding that“the status of a ‘crime victim’ may be reasonably understood to commence upon
the filing of a complaint, and that the status ends if there is a subsequent decision not to indict or
prosecutéithe Federal offense that directly caused the victim’s harm 2%

26 H. Rep. No. 114-7 (Jan. 27, 2015).

7 OLC is responsible for providing legal advice to the President, Department components and other executive
branch agenmes

68 The OLC 2005 Informal Guidance is summarized in a Memorandum Opinion to the Actlng Deputy Attorney
General from Deputy Assistant Attorney General John E. Bies (Dec. 17, 2010), published as Office of Legal Counsel,
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OLC concluded that because the CVRA defines “‘crime victim’ as a ‘person directly and
proximately harmed by the commission of a Federal offense,” . . . the definition of victim is thus
tethered to the identification of a ‘Federal offense,” an event that occursj with the filing of a
complaint.” OLC further concluded that because the House Report stated that the CVRA codifies
the “‘rights of crime victims in the Federal judicial system’ and a complaint “commences the
‘judicial process’ and places an offense within the ‘judicial system,”” the legislature must have
intended for CVRA rights to commence upon the filing of a complaint.

OLC also found that the language of the CVRA rights supported its interpretation. For
example, the first right grants a victim protection from “the accused,” not a suspect. Additionally,
the second, third, and fourth rights refer to “victim notification, and access to, publig,proceedings
involving release, plea, sentencing or parole—none of which commence priorfo,the filing of a
complaint.”

B. 2005 Attorney General Guidelines for Victim and Witness Assistance

In May 2005, the Department updated its Attorney General Guidelines for Victim and
Witness Assistance (2005 Guidelines) to include the CVRA. %% The 2005 Guidelines specifically
cited the CVRA requirement that agencies “engaged in the détection, investigation, or prosecution
of crime shall make their best efforts to see that crime victims are notified of, and accorded” their
CVRA rights, which in 2005 encompassed the initial gight CVRA rights.

The 2005 Guidelines provided detail regardingimplémentation of the Department’s CVRA
duties and divided criminal cases into an “ifivestigation stage,” a “prosecution stage,” and a
“corrections stage.” The individuals responsible for notifying crime victims of their CVRA rights
varied depending on the stage of the proceedings;

During the “investigation stage” of cases in which the FBI was the investigating agency,
the Special Agent in Charge.was responsible for identifying the victims “[a]t the earliest
opportunity after the detection of a crime” and notifying them of their rights under the CVRA and
services available under the VRRA/and other federal statutes.

[Dluring “the_ investigative stage, [the Department] mandates
compliance with the Victims’ Rights and Restitution Act, 42 U.S.C
§,10607, ‘which requires federal officials to, among other things,
identify victims, protect victims, arrange for victims to receive
reasonable protection from suspected offenders, and provide

TheWdvailability of Crime Victims® Rights Under the Crime Victims' Rights Act of 2004 (Dec. 17, 2010) ("OLC
Availability of Crime Victims® Rights (2010)”) and available at hitps:/www justice.gov/sites/default/files/olc/
opinions/2010/12/3 1/availability-crime-victims-rights.pdf. “That [2005] informal guidance did not foreclose the
possibility that other definitions would also be reasonable.” OLC Availability of Crime Victims’ Rights (2010) at 1.

269 The 2005 Guidelines are set forth in relevant part in Chapter Three, Part Two, Section I of this Report. The
Department promulgated the guidelines in response (o a congressional direclive ina predec'essor statute to the CVRA,
which instructed the Attorney General to develop and implement such guidelines. Victim ahd Witness Protection Act,
Pub. L. No. 97-291, § 6, 96 Stat. 1248 (1982). The 2005 Guidelines were superseded in Oclober 2011, as explained
below. '
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information about available services for victims. Therefore, even
though [the Department] may not afford CVRA rights to victims if
charges have not been filed in their cases, the [D]epartment may
provide certain services to victims that may serve the same function
as some CVRA rights. %" '

The 2005 Guidelines stated that the “prosecution stage” of the case began when “charges
are filed and continue{d] through postsentencing legal proceedings.” The “U.S. Attorney in whose
district the prosecution is pending” was responsible for making “best efforts to see that crime
victims are notified” of their rights under the CVRA.

During the prosecution stage, the 2005 Guidelines required the U.S:AAttorney, or a
designee, to notify crime victims of case events, such as the filing of charges;sthe telease of an
offender; the schedule of court proceedings; the acceptance of a guilty plea or nolo contendere or
rendering of a verdict; and any sentence imposed. The 2005 Guidelines required-the responsible
official to “provide the victim with reasonable, accurate, and timely notice of any public court
proceeding . . . that involves the crime against the victim.”

The 2005 Guidelines specifically required federal presecutors to “be available to consult
with victims about [their] major case decisions,” such as-dismissals] release of the accused, plea
negotiations, and pretrial diversion. In particular, the-2005'Guidelines required the responsible
official to make reasonable efforts to notify identified vietims of, and consider victims’ views
about, prospective plea negotiations. Nevertheless, the 2005 Guidelines cautioned prosecutors to
“consider factors relevant to the wisdom andspracticality of giving notice and considering {the
victim’s] views” in light of various factorsysuch as “[w]hether the proposed plea involves
confidential information or conditions” and “[w]hether the victim is a possible witness in the case
and the_effect that relaying any inforfation_may have on the defendant’s right to a fair trial.”
Lastly, the 2005 Guidelines stated that “[a] strong presumption exists in favor of providing rather
than withholding assistance andiservices to victims and witnesses of crime.”

The “corrections stage” involved both pretrial detention of the defendant and incarceration
following a conviction. Depending on the agency having custody of the defendant, the U.S.
Attorney or other agenciesswere responsible for victim notifications during this stage.

IV. USAOAND FBI'VICTIM/WITNESS NOTIFICATION PRACTICE AT THE TIME
OF THE EPSTEIN INVESTIGATION

Al USAO Training

As U.S. Attorney, Acosta disseminated the May 2005 updated Guidelines to USAO
personnel with a transmittal memorandum dated February 27, 2006, stating that he expected each
recipient “to read and become familiar with the [2005] Guidelines.” Acosta noted in the
memorandum that the USAQO had recently held an “all office training” addressing the 2005
Guidelines and that new USAQ attorneys who missed the training were required to view a
videotaped version of the training “immediately.” Acosta further noted that the USAO’s
F
!

{

0 GAO CVRA Awareness Report at 66.
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victim/witness staff were “ready to assist you with the details of victim notification, and other
areas for which United States Attorney[’]s Offices are now explicitly responsible under the act.”
The USAOQ’s Victim Witness Program Coordinator told OPR that the USAO provided annual
mandatory office-wide training on victim/witness issues and training for new employees.

B. The Automated Victim Notification System

Both the FBI and the USAQO manage contacts with crime victims through the Victim
Notification System (VNS), an automated system maintained by the Executive Office for United
States Attorneys. The 2005 Guidelines mandated that “victim contact information and nptice to
victims of events . . . shall, absent exceptional circumstances (such as cases involving juvenile or
foreign victims), be conducted and maintained using VNS.” The VNS is separate from agency
case management systems maintained by the FBI and the USAO. Both the FBl and the USAO
use the VNS to generate form letters to victims at various points in the investigation and the
prosecution of a criminal case. Although each form letter can be augmented te.add some limited
individual matter-specific content, the letters contain specific languageconcerning the purpose of
the contact that cannot be removed (such as the arrest of the defendantver the scheduling of a

sentencing hearing). %!

In the usual course of a criminal case, the FBI collects victim contact information during
the investigation stage, which it stores in its case managementsystem. The FBI’s Victim Specialist
exports the victim information data from the FBI’s case management system into the VNS
database. Victim information stored in the VNS is linked to'the investigation’s VNS case number.
At the time of the Epstein investigation, the FBEs Victimr'Specialist could use the VNS to generate
seven different form notification letters: (d)‘initial rotification; (2) case is under investigation;
(3) arrest of the defendant; (4) declination, of prosecution; (5) other; (6) advice of victim rights;
and (7) investigation closed.

After a charging document has been filed and the “prosecution stage” begins, the USAO’s
Victim Witness Specialist assumes résponsibility for victim notification.?’? The USAO imports
data from its case management system into the VNS and links to the previously loaded FBI VNS
data. The USAO’s Victim Witness Specialist uses the VNS to generate form letters providing
notice of case events, suchas charges filed; an arraignment; a proposed plea agreement; change of
plea hearings; sentencing hearings; and the result of sentencing hearings.

n U.S. Dept. of Justice Office of the Inspector General Audit Division Audit Report ;08-04, The Department of
Justice’s” Victim Notification System at 29 (Jan. 2008), available at hitps://oig.justice.gov/reports/EOUSA/a0804/
final.pdf. The 2008 audit identified concerns with the VNS templates, mcludmg that “VNS users . . . cannot alter the
format to ensure that it fits with the specific case for which it is being sent,” and many users had noted that “information
in notifications became confusing and sometimes contradictory when various types of notifications were combined in
the same letter.” ‘

'
{
|

2 The FBI and the USAO have different titles for the individual who maintains victim contact: the FBI title is
“Victim Specialist,” and the USAO title is “Victim Witness Specialist.”
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C. FBI Victim Notification Pamphlets ;

The 2005 Guidelines recommended that “victims be given a printedtbrochure or card that
briefly describes their rights and available services . . . and [contact information for] the victim-
witness coordinator or specialist....” At the time of the Epstein investigation, FBI agents
nationwide routinely followed a practice of providing victims with pamphlets entitled, “Help for
Victims of Crime” and “The Department of Justice Victim Notification System.” The “Help for
Victims of Crime” pamphlet contained a listing of the eight CVRA rights. The pamphlet stated:
“Most of these rights pertain to events occurring after the indictment of an individual for the crime,
and it will be the responsibility of the prosecuting United States Attorney’s Office toensure you
are afforded those rights.” The case agent in the Epstein investigation told OPR thatshe provided
victims with the FBI pamphlet upon the conclusion of an interview. The pamphlet entitled “The
Department of Justice Victim Notification System” provided an overview of the VNS and
instructions on how to access the system.

V. THE INTRODUCTORY USAO AND FBI LETTERS TO VICTIMS
A. August 2006: The FBI Victim Notification Letters

On August 8, 2006, shortly after the FBI opened its investigation into Epstein, the Victim
Specialist for the West Palm Beach FBI office, under the'caseagent’s direction, prepared a “Victim
Notification Form” naming 30 victims in the Epstéin investigation and stating that “additional
pertinent information” about them was availablein thé VNS 2 Thereafter, the Victim Specialist
entered individual victim contact information*she,received from the case agent into the VNS
whenever the case agent directed the Victim Specialist to generate an initial letter to a particular
victim. The FBI case agent told OPR that.formalvictim notification was “always handled by the
[FBI’s Victim Specialist].”27*

According to the VNS records, beginning on August 28, 2006, the FBI Victim Specialist
used the VNS to generate FBI letters to be sent to the victims, over her signature, identifying the
eight CVRA rights and inviting victims to provide updated contact information in order to receive
current status information about the matter. The FBI letters described the case as “currently under
investigation” and noted“that “[t]his can be a lengthy process and we request your continued
patience while we conduct a thorough investigation.” The letters also stated that some of the
CVRA rights did not take effect until after an arrest or indictment: “We will make our best efforts
to ensure you are accorded the rights described. Most of these rights pertain to events occurring
after the arrest'or indictment of an individual for the crime, and it will become the responsibility
of the‘prosecuting United States Attorney’s Office to ensure you are accorded those rights.” A
sample letter follows.

3 These 30 were drawn from the PBPD investigative file and included individuals that the PBPD had not
designated as victims and individuals the PBPD had identified but not interviewed. '

74 The case agent told OPR, “[O]nce we identify a victim, then we bring [the FBI Victim Specialist] in, and as
far as anything pertaining to viclim rights . . . and any resources, federal resources these victims may need comnes from
[her], the Victim Specialist.” !
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VNS data logs, correspondence:maintained in the FBI's case:managementsystem, and FBI
interview reports for the Epstein investigation réflect that, during the Epstein. investigation, the
FBI generally-issued its victim notification letters after the victim had been interviewed by FBL
case agents, but'its practice was not uniform,*”

B. August2006: The USAO’s Letters to Victims’

During the time that the FBI Victim Specialist was preparing and sending FBI victim
notification letters, Villafaiia. was also -preparing hér-Own intreductory lettér in anticipation of
meeting with each victim receiving the letter. Villafafia told OPR that she was “generally-aware
that the FBI sends letters” but believed the FBT s¢“process didn’ t.. . have anythmg to do with my.
process?” Villafafia told OPR the “FBI had their‘ewn victim notlﬁcatlon system and their own
guidelines for when information had to be{proyvided and what information had to be provided.”
Moreover, Villafafia “didn’t know when [FBF| letters went out” or “what they said.”?’°
Nevertheless, Villafaiia told OPR thatSki€ did.not intend forthe letters she drafted tointerfere with.
the FBI’s notitication responsibilities:

In August 2006, Villafaia drafted her letters to victims. who had been initially identified
by the FBI'based on the PBPDjinvestigative file. Villafafia told OPR that she “made the decision
to make contact with victims early,” and she composed the introductory letter.and determined to
whom they would be sent “Adthough these letters contained: CVRA rights information, Villafaiia
‘mainly int'end'ed to usethem as avehicle to“introduce” herselfianid let the victims:know the federal
;mvestlgatlon would be a. differ’er‘it pr’oées's ffom the State Attorney 5 Oﬂ'lée inveStiga"tion in

zs ©PR found 116 uniforinity in thé time lapse between the FBL's dntérview of a victim and the issuance of an

FBI letter to that particular v1ct1m as the span of time between the two events varied, from a few days to months.
Furiliermiore, ot évery viclini interviewed by the FBI recéived aii FBI letter subsequent 1o hérinterview; and some
FBI lettérs:were Seiit:to victims who Tiad not been interviewed by the case agénts: Fmally ‘OPR’s:-réview of FBI VNS
data tevealed somé letters that appeared to have'been generated in the VNS and not: mcluded ifi the FBI:casé:filé. OPR

could 9ot confirm whether such letters weie inailed or-delivered. i
J

216 ‘Villafaia, who- did not have supervisory authority over the FBI’s Victim Specialist, told OPR: that she did
not review the. FBI notification letters .and. did not sec them until she gathered them for production in the CVRA
litigation,"whiclrwas initiated.after Epstein.pled guilty-on June 30, 2008.

:
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questions,” she wanted to “make sure that they . . . feel like they can trust me¢.” Villafaia directed

the FBI case agents to hand deliver the letters “as they were conducting interviews.” Villafana
told OPR that the USAO had “no standardized way to do any victim notlﬁcatlons prior to” the
filing of federal charges, and therefore Villafaiia did not use a template or ! VNS- generated letter
for content, but instead used a letter she “had created and crafted [herself] for another case.”?"’

The letters contained contact information for Villafafia, the FBI case agent, and the
Department’s Office for Victims of Crime in Washington, D.C., and itemized the CVRA rights.
The USAO letters described the case as “under investigation” and stated that the victim would be
notified “[i]f anyone is charged in connection with the investigation.” The letters stated,that, in
addition to their rights under the CVRA, victims were entitled to counseling, medical services, and
potential restitution from the perpetrator, and that, upon request, the government‘would provide a
list of counseling and medical services.?’® Lastly, the letters advised that investigators for the
defense might contact the victims and those who felt threatened or harassed should contact
Villafaiia or the FBI case agent.

Although the USAO letters did not contain any language limiting GVRA rights to the post-
arrest or indictment stage, Villafana told OPR that she did not intend'for the letters to activate the
USAQ’s CVRA obligations, which she believed attached only. after the filing of a criminal charge.
Villafaiia told OPR that she did not think that victims potentially receiving both an FBI letter and
a USAO letter would be confused about their CVRA rights because the USAO letter “was coming
with an introduction from the agents [who were hand delivering them].” Later, in the course of
the CVRA litigation, Villafafia stated that she and thednvestigative team “adopted an approach of
providing more notice and assistance to potential victimsthan the CVRA may have required, even
before the circumstances of those individuals had been fully investigated and before any charging
decisions had been made.”*”

Villafaiia informed Lourie and Sloman about the letters, but the letters were not reviewed
by any of Villafafia’s supervisors, who considered such correspondence to be a non-management
task. Acosta told OPR, “I’ve'had no other case where I’'m even aware of victims being notified,
because I assume it all operates without it rising to management level.” Similarly, Menchel told
OPR,

m Villafaiia told\OPR that she thought that “at one point,” she showed the letter to the USAO’s Victim Witness
Specialist Who “said it was fine.” The USAOQ’s Victim Witness Specialist told OPR that because the USAO did not
file a charging document in the Epstein matter, the USAO did not obtain VNS information from the FBI and did not
assume responsibility for victim contact. The USAO’s Victim Witness Specialist had no contact with Epstein’s
vietims™and.OPR’s examination of VNS data revealed no USAO case number linked to the FBI's VNS data
concerning the Epstein investigation. OPR did locate some victim contact information in the VNS relating to the
USAOQ’s'case number associated with the Epstein-related CVRA litigation filed in July 2008.

a8 Through its administration of the Crime Victims Fund, the Department’s Office for Victims of Crime
supports programs and services to help victims of crime. ;
|
219 Villafafia informed OPR that, as the USAO Project Safe Childhood Coordinator [focusing on prosecutions
of individuals who exploit cluldren through the internet], she “treated the [Guidelines] as a floor and tried to provide
a higher standard of contact.” ,
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[A]s Chief of the Criminal Division of the USAO, I did not consider
it to be within my purview to ensure that appropriate wictim
notifications occurred in every matter investigated or brought'by the
Office. I also recall that the USAO employed one or more victim-
witness coordinators to work with line prosecutors to ensure that
appropriate victim notifications occurred in every matter
investigated or brought by the Office.

C. USAO and FBI Letters Are Hand Delivered

The FBI case agent told OPR that the FBI made its notifications “at the time that we met
[with] the girls.” The case agent recalled that she hand delivered the USAO lettersand FBI letters
to some victims following in-person interviews, and in the instances when shewdid not provide a
victim with a letter, she provided an FBI pamphlet containing CVRA rights information similar to
that set forth in the FBI letters.?®® The co-case agent also recalled that e may.have delivered “a
few” letters to victims. The FBI Victim Specialist told OPR that she mailed some FBI letters to
victims and she provided some FBI letters to the case agent for hand delivery.

Nevertheless, the case agent told OPR that she “did.not,sit there and go through every
right” with the victims. She stated, however, “[I]n the beginning whether it was through [the FBI
Victim Specialist] giving the letter, me giving a letter, the pampblet, 1 believed that the girls knew
that they were victims and had rights, and they had‘a resource, [the FBI Victim Specialist], that
they could call for that.” The FBI case agent further explained that once the case agents connected
the FBI Victim Specialist with each victim, the*Vietim Specialist handled the victims’ “rights and
resources.”

VI. AUGUST 2006 — SEPTEMBER 2007: FBI AND USAO CONTACTS WITH
VICTIMS BEFORE THE'NPA'IS SIGNED

Early in the investigation, Villafafia informed her supervisors that, up to that point,
“everyone whom the agents have spoken with so far has been willing to tell her story. Getting
them to tell their stories in front of a jury at trial may be much harder.” Between August 2006 and
September 24, 2007, whemthe NPA was signed, the FBI case agents interviewed 22 victims. On
a few occasions, Villafafia met with victims together with the FBI. Villafana’s May 1, 2007 draft
indictment included substantive crimes against multiple victims, and Villafafia described the
circumstances of each of their encounters with Epstein in her prosecution memorandum.

There is/'some evidence indicating that during interviews, some of the victims expressed to
the FBI case agents and Villafafia concemns about participating in a federal trial of Epstein, and
those.discussions touched upon, in broad terms, the victims’ views regarding the desired outcome
of thedinvestigation. Before the USAO entered into the NPA, however, no one from the

=0 The case agent told OPR, “I remember giving letters to the girls when we would talk to them at . . . the
conclusion, or . . . if I didn’t have the file on me[,] I had pamphlets in my car, or I made sure [the viclims had contact
information for the FBI's Victim Specialist].”
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government informed any victim about the potential for resolving the federal|investigation through
a state plea.

A. The Case Agents and Villafafia Solicit Some Victims’ Opinions about
Resolving the Federal [nvestigation

Villafafia told OPR that when she and the case agents met with victims, “we would ask

them how they wanted the case to be resolved.”*!

And most of them wanted the case to be resolved via a plea. Some
of them wanted him not to be prosecuted at all. Most of them did
not want to have to come to court and testify. They were very,
worried about their privacy rights. Some of them wanted him to"go
to jail. But ... [sJome of them talked about bad experiences with
the State Attomey s Office. And so, I felt like sending thém back.te
the State Attorney’s Office was not something that they would have
supported.

Villafafia told OPR that she also recalled that some yictims “expressed . . . concern about
their safety,” and were worried that Epstein would find out about their participation in the
investigation. In her 2017 declaration submitted in the‘CVRA litigation, Villafaiia stated that the
two CVRA petitioners “never communicated [their}/desires to me or the FBI case agents and my
role was to evaluate the entire situation, consider thednput received from all of the victims, and
allow the Office to exercise its prosecutorial discrétion accordingly.”?®? She also noted that some
victims “fear[ed] having their involvement with Epstein revealed and the negative impact it would
have on their relationships with family members,jboyfriends, and others.”

In the FBI case agent’s 2017 declaration filed in the CVRA litigation, she stated, “During
interviews conducted from 2006 t6,2008, no victims expressed a strong opinion that Epstein be
prosecuted.” She further des¢ribed theconcerns of some of the victims:

Throughout the investigation, we interviewed many [of Epstein’s]
victims | ™., A majority of the victims expressed concern about the
possible disclosure of their identities to the public. A number of the
victims raised concerns about having to testify and/or their parents
finding out about their involvement with Mr. Epstein. Additionally,

=t Villafafia created for OPR a chart listing victims identified in the state and federal investigations, with
notationstindicating several with whom Villafafia recalled discussing their opinions about resolving the case. The
chart, however, does not indicate what the victims said, and Villafaiia told OPR that the information contained in the
chart was based on her memory of her interactions with each victim. OPR was unable to determine the details or
extent of any such discussions occurring before September 24, 2007, because Villafafia did not have conlemporaneous
notes of the interviews, and the FBI reports and corresponding notes of the interviews did not contain information
about the victims’ desired outcomes. The victims who provided information to OPR did not recall discussing potential
resolution of the federal investigation with anyone from the government.

=2 In the declaration, Villafaiia stated, “Jane Doe 2 specifically told me that she did not want Epstein
prosecuted.”

201

CA/Aronberg-000669
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



for some victims, learning of the Epstein investigation and possible
exposure of their identities caused them emotional distress. Overall,

many of the victims were troubled about the existence of the
investigation. They displayed feelings of embarrassment and
humiliation and were reluctant to talk to investigators. ‘Some
victims who were identified through the investigation refused even
to speak to us. OQur concemns about the victims’ well-being and
getting to the truth were always at the forefront of our handling of
the investigation.

The case agent told OPR that although she encountered victims who were=‘strong’ and
“believable,” she did not encounter any who vigorously advocated for the prosecution of Epstein.
Rather, “they were embarrassed,” “didn’t want their parents to know,” and “warited to forget.”

As of September 24, 2007, the date the NPA was signed, Villafanasinformed Epstein
attorney Lefkowitz that she had compiled a preliminary list of victims,including “34 confirmed
minors” and 6 other potential minor victims who had not yet been intérviewed by the FBI. 2
Although the government had contacted many victims befor€ the NPA was signed, Villafafia
acknowledged dunng the CVRA litigation that “individual ¥ictims were not consulted regarding
the agreement.”

B. Before the NPA Is Signed, Villafaiia, Expresses Concern That Victims Have
Not Been Consulted

Before the NPA was signed, Villafana,articulated to her supervisors concerns about the
government s failure to consult with victims.

1. July 2007: Villafafia’s Email Exchanges with Menchel

In July 2007, Villafaiia learnedsthat Menchel had discussed with defense counsel Sanchez
a possible state resolution tojthe federal investigation of Epstein. Villafafia was upset by this
information, and sent a strongly worded email to Menchel voicing her concemns. (A full account
of their email exchange, iSyset forth at Chapter Two, Part One, Section 1V.A'2.) In that email, she
told him that it was “indppropriate [for you] to make a plea offer that you know is completely
unacceptable to'the FBLICE, the victims, and me. These plea negotiations violate . . . all of the

=3 The case agent also noted that the victim who became CVRA petitioner Jane Doe #2 had expressed in her
April 2007 video-recorded FBI interview her opinion that “nothing should happen to Epstein.”

&4 The “victims’ list” for purposes of the NPA was intended to include the names of all individuals whom the
government was prepared (0 name in a charging document “as victims of an offense enume;aled in18US.C. §2255.7
Although the charges Villafaiia proposed on May 1, 2007, were based on crimes.against 13 victims, therealler, as
explained in Chapter Two of this Report, she continued to revise the proposed charges, adding and removing victims
as the federal invesligation developed further evidence. At the time the NPA was signed, the proposed charges were

based on crimes against 19 victims, but others had been identified for potential inclusion.
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various iterations of the victims’ rights legislation.”?®> Villafafia explained|to OPR her reference

to the victims: i

[M]y concern was that [Menchel] was violating the CVRAlwhich
requires the attorneys for the government, which[] includes me[,] to
confer with the victims, and the [VRRA], which requires the agents
to keep the victims apprised of what’s happening with the case. So
in essence, I felt like he was exposing both myself and the agents to
allegations of not abiding by our obligations by engaging in these
plea negotiations without letting us know about it. 28

In his reply to Villafafa’s email, and after noting that he found hef,email “totally
inappropriate,” Menchel denied that he had violated any Departmental policy;-and he noted that
“[a]s Chief of the Criminal Division, 1 am the person designated by the U.S| Attorney to exercise
appropriate discretion in deciding whether certain pleas are appropriate and.consistent with”
Departmental policy. Perceiving Menchel’s rebuke as a criticism of her judgment, Villafaiia
responded, “[R]aising concerns about the forgotten voices of victims in*this case should not be
classified as a lapse in judgment” and that her “first and only concern inthis case . . . is the victims.”

Menchel told OPR that he did not view his convérsation with Sanchez as a plea offer,
asserted that he was not obligated to consult with{victims’ during preliminary settlement
negotiations, and noted that he left the USAO before theyNPA was fully negotiated or signed.
Menchel told OPR that “you have discussions . .. with [the] defense all the time, and the notion
that even just having a general discussion is spmething that must be vetted with victims . . . is not
even . . . in the same universe as to how 1 think about this.” Menchel also observed that on the
very day that Villafafa criticized him forengaging in settlement negotiations without consulting
her, the FBI, or the victims, Villafafia had herself sent an email to Sanchez offering “to discuss the
possibility of a federal resolution of Mr. Epstein’s case that could run concurrently with any state
resolution,” without having spoken'td theé victims about her proposal.?’

&3 Villafariaitold’OPR that “some victims, 1 felt strongly, would have objected to [a state-only disposition].”

Villafafia stated to OPR that at the time Menchel engaged in such negotiations, he would only have been aware of the
victim information contained in her prosecution memorandum, which included information about the “effects on the
victims™but'did not likely contain information as to “how they would like the case resolved.” Villafafia asserted that
Mencliel “never reached out to any of the victims to find out what their position would be.” Menchel told OPR that
the allegations in Villafafia’s email that he violated the Ashcroft Memo, USAM, and the CVRA were “way out of line
in terms of what the law is and the policies are.”

26 As discussed, the Department’s position at the time was that the CVRA did not apply before charges were
filed against a defendant. ;

!
27 In commenting on OPR’s draft report, Villafafia's counsel asserted that her email to Sanchez was intended

only to determine whether Epstein was interested in opening plea negotiations.
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2. Villafaiia Asserts That Her Supervisors Gave Instructions Not to

Consult Victims about the Plea Discussions, but Her Supervisors Do
Not Currently Recall Such Instructions i

Villafana told OPR that during an “early” meeting with Acosta, Sloman, and Menchel,
which took place when “we were probably just entering into plea negotiations,” she raised the
government’s obligation to confer with victims.?® Initially, Villafafia told OPR she was
instructed, “Don’t talk to [the victims]. Don’t tell them what’s happening,” but she was not told
why she should not speak to the victims, and she could not recall who gave her this instruction. In
a subsequent OPR interview, Villafafia recalled that when she raised the issue of motification
during the meeting, she was told, “Plea negotiations are confidential. You can’t disclese them.”?*’
Villafafia remained uncertain who gave her this instruction, but believed it may hdve been Acosta.

Neither Acosta, Sloman, nor Menchel recalled a meeting at which Villafana was directed
not to notify the victims. Acosta told OPR that the decision whether to“solicit.the victims’ view
“is something [that] I think was the focus of the trial team and not something that I was focused
on at least at this time,” and he did not “recall discussions about victim netification until after the
NPA was signed.” Sloman also told OPR that he did not récall'a meeting at which victim
notification was discussed. Menchel wrote in his response to-OPR, “LI'have no recollection of any
discussions or decisions regarding whether the USAO should notify victims of its intention to enter
into a pre-charge disposition of the Epstein matter.” Fufthermere; Menchel told OPR he could not
think of a reason why the issue of victim notification would,have arisen before he left the USAO,
because “we were way off from finalizing or having'anything even close to a deal,” and it would
have been “premature” to consider notification’?%

3. September 6, 2007: Villafaia Informs Sloman, Who Informs Acosta,
of Qosterbaan’s /Opinion That Consultation with Victims Was
Required

On September 6, 2007, in a lengthy email to Sloman responding to his question about the
government’s then-pending offer to the defense, Villafafia raised the victim consultation issue,
advising that, “the agents and I have not reached out to the victims to get their approval, which as
[CEOS Chief Qosterbaan]pelitely reminded me, is required under the law” and that “the [PBPD]

=8 Villafaiia could not recall the specific date of the meeting, but Menchel left the USAO on August 3, 2007.
sl Villafafiayalso’ recalled Menchel raising a concern that “telling them about the ncgotiations could causc
victims to exaggerate their stories because of their desire to obtain damages from Epstein.”

=0 In-commenting on OPR’s draft report, Menchel’s counsel reiterated his contention that Villafafia’s claim

about‘a_meeting involving Menchel in which she was instructed not to consult with victims was inaccurate and
inconsistent with other evidence. OPR carefully considered the comments but did not conclude that the evidence to
which Mcnchel’s attorney pointed nceessarily refuted Villafafia®s asscrtion that she had reccived an instruction from
a supervisor not o inforn victims about the plea negotiations. However, it is also true that OPR did not find any
reference in the emails and other documents dated before the NPA was signed to a meeling at which victim
consultation was discussed or to a specific instruction not to consult with the victims. Tlﬁs is one of several events
about which Menchel and Villafaa disagreed, but given OPR’s conclusion that the Department did not require
prosecutors to consult with victims before charges were brought, OPR does not reach a; conclusion regarding the
alleged meeting and instruction.
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Chief wanted to know if the victims had been consulted about the deal.”?*' Sloman forwarded this
email to Acosta. Villafafia recalled that Sloman responded to her email by telephone, possibly
after he had spoken to Acosta, and stated, “[Y]ou can’t do that now.” Villafafa did not recall
Sloman explaining at the time the reason for that instruction.

Villafafia told OPR that shortly before the NPA was signed, Sloman told her, “[W]e’ve
been advised that . . . pre-charge resolutions do not require victim notification.” Sloman did not
recall any discussions, before the NPA was signed, about contacting the victims or conferring with
them regarding the potential resolution of the case. Sloman told OPR that he “did not think that
we had to consult with victims prior to entering into the NPA,” and “we did not have|to seek
approval from victims to resolve a case. We did have an obligation to notify them of:the resolution
in . .. filed cases.” Sloman said that no one other than Villafafia raised the notification issue, and
because the USAQ envisioned a state court resolution of the matter, Sloman ‘;didmot think that we
had to consult with victims prior to entering into the NPA.” Lourie told{OPR that he had no
memory of Villafafia being directed not to speak to the victims about the NPA:*? Similarly, the
attorney who assumed Lourie’s supervisory duties after Lourie transitioned)to his detail in the
Department told OPR that he did not recall any discussions regarding vietit notification and he
“assumed that was being handled.”?*

Acosta did not recall the September 6, 2007 email, but/told OPR that “there is no
requirement to notify [the victims], because it’s not.a plea, it’s deferring in favor of a state
prosecution.” Acosta told OPR that he could not récallvany “pre-NPA discussions” regarding
victim notification or any particular concern that factored into the decision not to consult with the
victims before entering into the NPA ?** Ultimately, Acosta acknowledged to OPR, “[C]learly,
given the way it’s played out, it may have beemmuch better if we had [consulted with the victims].”

CEOS Chief Qosterbaan toldOPR that he disagreed with the USAQ’s stance that the
CVRA did not require pre-charge victimiconsultation, but in his view the USAO “posture” was
not “an abuse of discretion” or “an ethical issue,” but rather reflected a “serious and legitimate

» Villafafia told OPR ‘that she referred to Oosterbaan in the email because “he was the head of CEOS and
because T think they were tiréd of hearing me nag them [to notify the victims].” As previously noted, Villafafia®s
statement that victifn approval had to be obtained was incorrect. Even when applicable, the CVRA only requires
consultation with victims, not their approval of a plea agreement. Moreover, Villafafia’s comments concerning the
pre<charge application of the USAO’s CVRA obligation to consult with the victims appear at odds with her statement
to OPR that the CVRA ‘applied to the USAO only after a defendant was charged and that she did not intend to activate
the USAO's\CVRA obligations when she sent letters to victims in August 2006.

2 Bouric noted that during this period, he had left Florida and was no longer the supervising AUSA in the

office, ‘but was “help[ing] [] out” from offsite because he had “historical knowledge™ of the case.

23 The AUSA who for a time served as Villafafia’s co-counsel on the Epstein investigation similarly did not

“know anything about” discussions in the USAO regarding the need to inform victims of the likely disposition of the
case. The AUSA stated that he stopped working on the case “months earlier” and that he “didn’t have anything to do
with the [NPA] negotiations.” 1
294 Villafana told OPR that she was not aware of any “improper pressure or promisé made to [Acosta] in order
to . . . instruct [her] not to make disclosures to the victim[s].” |

i
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disagreement” regarding the CVRA’s requirements.”®> Qosterbaan’s disagreement was based on
policy considerations, and he told OPR that “from a policy perspective,” CEOS would not “take a
position that you wouldn’t consult with [the victims].” Oosterbaan also told OPR that whether or
not the law required it, the victims should have been given an opportunity “to weigh in directly,”
but he did not fault the USAQ’s motivations for failing to provide that opportunity:

The people I know, Andy [Lourie], Jeff [Sloman], . . . were trying
to do the right thing. . . . [Tlhey weren’t acting unethically. I just
disagree with the outcome . . . but the point is they weren’t trying

. to do anything improper . . . it was more of this question of . . .
you can let the victims weigh in on this, you can get their input on
this and maybe it doesn’t sway you. You still do what you’re going
to do but . . . it’s hard to say it was a complete, completely cl€an
exercise of . . . prosecutorial discretion when [the USAQ] didn’t
really know what [the victims] would say.

Sloman told OPR, “Idon’t think we had a concern about entering interthe NPA at that point

in terms of notifying victims. . . . I was under the perception that once the NPA was entered into
and [Epstein] was going to enter a guilty plea in state court that we were going to notify the
victims.”

VII. SEPTEMBER 24, 2007 — JUNE 30, 2008: AFTER THE NPA IS SIGNED, THE
USAO MAKES VARIOUS VICTIM NOTIFICATION DECISIONS

The contemporaneous emails make clear that/once the NPA was signed, Villafafia and the
case agents planned to inform the victims about the resolution of the federal investigation.
However, the emails also show that the.USAQO was unclear about how much information could be
given to the victims in light of the’NPA”s,nondisclosure provision and consulted with Epstein’s
defense counsel regarding victim netifications.?® As a result, although the expectation in the
USAO was that the victims would be informed about the NPA, the monetary damages provision,
and the state plea, the USAO became entangled in more negotiations with the defense attorneys,
who strongly objected to the government’s notification plan. In addition, Villafafia and the case
agents grew concerned, that notifying the victims about the NPA monetary damages provision
would damage the victims’ credibility if Epstein breached the NPA and the case went to trial. In
the end, Acostd'decided to defer to the State Attorney’s discretion whether to notify the victims
about the state pleayand information about the NPA and the monetary damages provision was not
provided to victims until after Epstein pled guilty in June 2008.

25 Oosterbaan stated that, in retrospect, “maybe I should have been more aggressive with how . . . I dealt with
jthe USAO).” ‘
26 The NPA nondisclosure provision stated: “The parties anticipate that this agreeﬁlenl will not be made part

of any public record. If the United States receives a Freedom of Information Act request or any compulsory process
commanding the disclosure of the agreement, it will provide notice to Epstein before making that disclosure.”
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A. September — October 2007: The Case Agents Notify Some Victims about the
NPA, but Stop When the Case Agent Becomes Concerned about Potential
Impeachment

|

In transmitting the signed NPA to Villafafia on September 24, 2007, defense attorney
Lefkowitz asked Villafafia to “do whatever you can to prevent [the NPA] from becoming
public.”?” Villafafia forwarded this email to Acosta, Lourie, and the new West Palm Beach
manager noting that, “I don’t intend to do anything with it except put it in the case file.” Acosta
responded that he “thought the [NPA] already binds us not to make [it] public except asqequired
by law or [FOIA]” and noted that because the USAO would not proactively inform the media
about the NPA, “this is the State Attorney[’]s show.”?*® Acosta added, “In other words, what more
does he want?” Villafana responded, “My guess is that if we tell anyone else (likeéithe police chief
or FBI or the girls), that we ask them not to disclose.” Lourie agreed, noting'that “there really is
no reason to tell anyone all the details of the non pros or provide a copy. The [PBPD] Chief was
only concerned that he not get surprised by all this.”** Acosta responded thathe' would set up a
call on September 26, 2007, to talk “about who we can tell and how much.”3%

Also on September 24, 2007, Villafafia emailed the new West Palm Beach manager to
inform him that once the attorney representative was appomtedyfor the victims, she planned to
“meet with the girls myselfto explain how the system [for-obtaimingrelief under 18 U.S.C. § 2255]
will work.” Villafafia also emailed Lefkowitz stating that she planned to discuss with him “what
I can tell [the attorney representative] and the girls about the agreement,” and she assured
Lefkowitz that her office “is telling Chief Reiter not to/disclose the outcome to anyone.” Villafafia
also provided Lefkowitz with a list of potential*candidates for the attorney representative position
and advocated for an attorney representativé who wotld minimize press coverage of the matter.

On September 26, 2007, Villafaia emailed Lefkowitz to request guidance on informing the
victims about the NPA: “Can yow'give me a call . . . I am meeting with the agents and want to
give them their marching orders regarding what they can tell the girls.” Villafaiia told OPR that
because the government and(the deferse had not agreed on the attorney representative for the
victims, she reached out to the defense at the direction of either Acosta or Sloman in order to
coordinate how to inform the victims about the resolution of the case and the fact that there would
be an attorney to assist\them,in recovering monetary damages from Epstein. Villafafia told OPR
that the defense responded to her email by complaining to her supervisors that she should not be

7 Villafafia had assured Lefkowitz that the NPA “would not be made public or filed with the Court, but it would
remain part of otir case file. It probably would be subject to a FOIA request, but it is not something that we would
distnbute without compulsory process.”

=8 Acosta told OPR that he believed that the NPA “would see the light of day” because the victims would have

to “hear about [their § 2255 rights] from somewhere” and “given the press interest, eventually this would be FOIA’d.”

9 Lourie told OPR that the § 2255 provisions of the NPA “that benefitted the victims were there for the victims
to take advantage of. . . . and they did. How . . . they were going to receive that information and when they were going

1o teceive it is a different question, but there’s no . . . issue with the fact that they were goirig to get that information.”

300 OPR was unable to determine whether the call took place.

207

CA/Aronberg-000675
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



involved in such notifications. According to Villafafia, Sloman then directe;d her to have the case
agents make the victim notifications. |

Accordingly, Villafaia directed the case agents to “meet with the victims to provide them
with information regarding the terms of the [NPA] and the conclusion of the federal investigation.”
The case agent told OPR, “[T]here was a discussion that Marie and I had as
to ... how we would tell them, and what we would tell them, and what that was I don’t recall, but
it was the terms of the agreement.” Villafafia believed that if “victims were properly notified of
the terms [of the NPA] that applied to them, regarding their right to seek damages from [Epstein],
and he paid those damages, that the rest of the [NPA] doesn’t need to be disclosed.” Villafafa
“anticipated that [the case agents] would be able to inform the victims of the date of:the state court
change of plea [hearing], but that date had not yet been set by state authorities at'the time the first
victims were notified [by the FBI].” Villafaiia told OPR that it was her beliefithat\because the
USAO had agreed to a confidentiality clause, the government could not disclose the NPA to the
general public, but victims could be informed “because by its terms they needed-to be told what
the agreement was about.” Villafafia told OPR that no one in her supervisory chain expressed a
concern that if victims learned of the NPA, they would try to prevent Epstéin from entering a plea.

Within a week after the NPA was signed, news media began reporting that the parties had
reached a deal to resolve the Epstein case. For, example, on October 1, 2007, the
New York Post reported that Epstein “has agreed toplead guilty to soliciting underage prostitutes
at his Florida mansion in a deal that will send him toyprison for about 18 months,” and noted that
Epstein would plead guilty in state court and/that*the/feds have agreed to drop their probe into
possible federal criminal violations in exchdnge for the guilty plea to the new state charge.”*"!

The case agent recalled informing some victims that “there was an agreement reached” and
“we would not be pursuing this federally.”\In October 2007, for example, the case agents met with
victim Courtney Wild, “to advise*hér of ‘the main terms of the Non-Prosecution Agreement.”
According to the case agent, during that'meeting, the case agents told Wild “that an agreement had
been reached, Mr. Epstein was, going to plead guilty to two state charges, and there would not be
a federal prosecution.”3°? However, in a declaration filed in 2015 in the CVRA litigation, Wild
described the conversatiomdifferently:

[T]he agents explained that Epstein was also being charged in State
court and may plea [sic] to state charges related to some of his other
victims. I knew that State charges had nothing to do with me.

30t Dan Mangan, ““Unhappy Ending’ Plea Deal—Moneyman to Get Jail For Teen Sex Massages,” New York
Post, Oct. 1,2007. See also “Model Shop Denies Epstein Tie,” New York Post, Oct. 6, 2007; “Andrew Pal Faces Sex
List Shame,” Mail on Sunday, Oct. 14, 2007; “Epslein Eves Sex-Rap Relief,” New York Post, Oct. 9, 2007; “Sex Case
‘Viclims’ Lining Up,” New York Post “Page Six,” Oct. 15, 2007; Dareh Gregorian and Mathew Nestel, “I Was Teen
Prey of Pervert Tycoon,” New York Post, Oct. 18, 2007. The following month, the Palm Beach Post reported the end
of the federal investigation as well. See “Epstein Has One Less Worry These Days,” Palm Beach Post, Nov. 9, 2007,
“How Will System Judge Palm Beach Predator?,” Palm Beach Post “Opinion,” Nov. 16, 2007.

302 The co-case agent recalled meeting with the victims about the resolution of the case, but could not recall the

specifics of the discussions. |
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During this meeting, the Agents did not explain that an agreement
had already been signed that precluded any prosecution of Epstein
for federal charges against me. 1did not get the opportunity té) meet
or confer with the prosecuting attorneys about any potential federal
deal that related to me or the crimes committed against me.

My understanding of the agents’ explanation was that the federal
investigation would continue. 1 also understood that my own case
would move forward towards prosecution of Epstein.

In addition, the case agent spoke to two other victims and relayed their_reactions to
Villafaiia in an email:

Jane Doe #14 asked me why [Epstein] was receiving such a lite [sic]
jail sentence and Jane Doe #13 has asked for our Victinr Witness
coordinator to get in touch with her so she can receive some much
needed [p]rofessional counseling. Other than that, theirisesponse
was filled with emotion and grateful to the Federal authorities for
pursuing justice and not giving up.3®

The case agent told OPR that when she informed one of these victims, that individual cried and
expressed “a sense of relief.” Counsel for “Jane Dog#13™told OPR that while his client recalled
meeting with the FBI on a number of occasions, she did hot recall receiving any information about
Epstein’s guilty plea. In a letter to OPR, “Jane.Doe #14’s” attorney stated that although her client
recalled speaking with an FBI agent, she was, not told about the NPA or informed that Epstein
would not face federal charges in exchange for his state court plea.

After meeting with these thtee victims, the FBI case agent became concemed that, if
Epstein breached the NPA and thie,case went to federal trial, the defense could use the victims’
knowledge of the NPA’s monetary danvages provision as a basis to impeach the victims.*** The
case agent explained to OPR that she became “uncomfortable” talking to the victims about the
damages provision, and that as“tle lead investigator, “if we did end up going to trial . . . [if]
Mr. Epstein breached this,that I would be on the stand” testifying that “I told every one of these
girls that they could sue Wir. Epstein for money, and | was not comfortable with that, 1 didn’t think
it was right.”

Similatly, the co-case agent told OPR, “[T]hat’s why we went back to Marie [Villafafia]
and said we’re not comfortable now putting this out there . . . because . . . it’s likely that [the case
agent] dnd Trare going to have to take the stand if it went to trial, and this could be a problem.”
Villafafia'told OPR that the case agents were concerned they would be accused of “offering a bribe

303 The case agent did not record any of the victim notifications in interview reports, because “it wasn’t an

interview of them, it was a notification. . . . [I]f there was something . . . relevant [that] came up pertaining to the
investigation, or something that I thought was noteworthy . . . I might have [recorded it in an interview report].”

!
304 Within limitations set by the Federal Rules of Evidence, a defendant may attack the credibility of a witness
through evidence of bias, which may include the witness having received money, or expecting (o receive money, from
the government, the defendant, or other sources as a result of the witness’s allegations or testimony.
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for [victims] to enhance their stories” and that the defense would try to have Villafafia or the case
agents removed from the case.

Both the lead case agent and Villafaiia told OPR that after the FBIjraised with Villafafia
the concern that notifying the victims would create potential impeachment matenal in the event of
a breach and subsequent trial, they contacted the USAQO’s Professional Respon31b111ty Officer for
advice. Villafafia recalled that during a brief telephone consultation, the Professional
Responsibility Officer advised her and the case agent that “it’s not really that big a concern, but if
you’re concerned about it then you should stop making the notification.”%> In her 2017 CVRA
declaration, the case agent stated that after conferring with the USAOQ, the case agents stopped
notifying victims about the NPA.

B. October 2007: Defense Attorneys Object to Government Victim Notifications

While the case agents and Villafafia considered the impact that netifying the victims about
the resolution of the case might have on a potential trial, defense counsel also raised concerns
about what the victims could be told about the NPA. As discussed in Chapter Two, after the NPA
was signed on September 24, 2007, the USAO proposed using a‘special master to select the
attorney representative for the victims, which led to further discussions about the § 2255 provision.
On October 5, 2007, when defense attorney Lefkowitz sent Villafafia a letter responding to the
USAO’s proposal to use a special master, he cautioned, that,“neither federal agents nor anyone
from your Office should contact the identified individuals'to inform them of the resolution of the
case” because such communications would “vielate/he confidentiality of the agreement” and
would prevent Epstein from having control~over “what is communicated to the identified
individuals at this most critical stage.” LefKowitz followed this communication with an October
10, 2007 letter to Acosta, arguing that “[njeither federal agents nor anyone from your Office should
contact the identified individuals to“inform_them of the resolution of the case.”*°® Rather,
Lefkowitz wanted to “participate in‘Crafting a mutually acceptable communication to the identified
individuals.”

On October 23, 2007, Villafaiia raised the issue of victim notification with Sloman, stating:

We alsohaye to contact the victims to tell [them] about the outcome
of the casé and to advise them that an attorney will be contacting
them regarding possible claims against Mr. Epstein. If we don’t do
that, it may be a violation of the Florida Bar Rules for the selected
attorney to ‘cold call’ the girls. '

As discussed in greater detail in Chapter Two, on October 23, 2007, Leﬂ<ow1tz sent Acosta
a letter stating that Epstein expected to enter a guilty plea in state court on November 20, 2007,

303 The Professional Responsibility Officer told OPR that he did not recall the case agenl contacting him about
victim notification, nor did he recall being involved in the Epstein matter before the CVRA litigation was instituted
in July 2008 and he was assigned to handle the litigation. Villafafia told OPR that they <|':onsulted the Professional
Responsibility Officer over the telephone, the call took no more than “five minutes,” and the Professional

Responsibility Officer had no other exposure to the case and thus “wouldn’t have [anv] context for it.”

306 Lefkowitz also argued that direct contact with the victims could violate grand Jur\ secrecy rules.
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and thanking Acosta for agreeing on October 12, 2007, not to “contact any of the identified
individuals, potential witnesses, or potential civil claimants and their respectlve counsel in this
matter.”3*7 Shortly thereafter, Sloman drafted a response to Lefkowitz’s' letter, which Acosta
revised to clarify the “inaccurate” representations made by Lefkowitz, in particular noting that
Acosta did not agree to a “gag order” with regard to victim contact. The draft response, as revised
by Acosta, stated:

You should wunderstand, however, that there are some
communications that are typical in these matters. As an example,
our Office has an obligation to contact the victims to inform them
that either [the Special Master], or his designee, will be contact[ing]
them. Rest assured that we will continue to treat this matter as we
would any similarly situated case.*%8

In a November 5, 2007 letter, Sloman complained to Lefkowitz'that private investigators
working for Epstein had been contacting victims and asking whether government agents had
discussed financial settlement with them. Sloman noted that the private investigators’ “actions are
troublesome because the FBI agents legally are required to advise thewictims of the resolution of
the matter, which includes informing them that, as part of the resolutton, Mr. Epstein has agreed
to pay damages in some circumstances.” The same day, Villafafia emailed Sloman expressing her
concern that “if we [file charges] now, cross-examinatiomwill'eonsist of- ‘and the government told

you that if Mr. Epstein is convicted, you are entitledto,a latge’amount of damages, ri ght?°73%

C. October — November 2007: The EBI and the USAO Continue to Investigate,

and the FBI Sends a Notice Letter'to One Victim Stating That the Case is
“Under Investigation”

Although Villafafia and the’FBI case agents decided to stop informing victims about the
NPA, the FBI continued its investigation of the case, which included locating and interviewing
potential victims. In October/and November 2007, the FBI interviewed 12 potential new victims,
8 of whom had been identified in a/‘preliminary” victim list in use at the time Epstein signed the

307 Villafaiia lateryemailed Sloman stating that she planned to meet with the case agents to have a “general

discussion about staying out of the civil litigation.”

308 Sloman’s draft also stated that Acosta had informed the defense in a previous conference call that the USAO
wouldniotaccept a “gag order.” OPR recovered only a draft version of the communication and was unable to find
any evidence that the draft letter was finalized or sent to defense counsel.

309 Subsequent records also referred to the prosccutors’ concerns about creating impecachment cvidence and that

such concerns played a role in their decision not to notify victims ol the NPA until after Epstein pled guilly. In August
2008, the AUSA handling the CVRA litigation emailed Villafafia, Acosta, and Sloman expressing his understanding
that the “victims were not consulled [concerning the NPA] . .. because [the USAO] did not believe the [CVRA]
applied.” Acosta responded: “As I recall, we also believed that contacting the viclims would compromise them as
polential witnesses. Epstein argued very forcefully that they were doing this for the money and we did not want lo
discuss liability with them, which was [a] key part of [the] agree[ment].” ‘

I
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NPA.31% The FBI reports of the victim interviews do not mention the NPA or indicate that the
victims were asked for their input regarding the resolution of the case. Vlllafana acknowledged
that she and the case agents did not tell any of the “new” post-NPA- sxgnmg victims about the
agreement because “at that point we believed that the NPA was never gomg] to be performed and
that we were in fact going to be [charging] Mr. Epstein.”

On October 12, 2007, the FBI Victim Specialist sent a VNS form notice letter to a victim
the cas€ agents had interviewed two days earlier. This letter was identical to the VNS form notice
letter the FBI Victim Specialist sent to other victims before the NPA was signed, describing the
case as “under investigation” and requesting the victim’s “patience.” The letter listed the eight
CVRA rights, but made no mention of the NPA or the § 2255 provision. Villafanadold OPR she
was unaware the FBI sent the letter, but she knew “there were efforts to make-Sure'that we had
identified all victims of the crimes under investigation.” In response to OPR’squestions about the
accuracy of the FBI letter’s characterization of the case as “under investigation,” Villafafia told
OPR that the NPA required Epstein to enter a plea by October 26, 2008, and.“at this point we
weren’t actively looking for additional charges,” but “the investigation /wasn’t technically
suspended until he completed all the terms of the NPA.”

D. The USAO Informs the Defense That It Intends to Notify Victims by Letter
about Epstein’s State Plea Hearing -and/the Resolution of the Federal
Investigation, but the Defense Strongly:Objects to the Notification Plan

In anticipation of Epstein’s state court pl€a, Villafana reported on November 16, 2007, to
Acosta, Sloman, and other supervisors that/$he had learned, from FBI agents who met with
Assistant State Attorney Belohlavek, that thie State Attorney’s Office wanted the USAO to notify
victims of the state plea hearing.

[Belohlavek] would’still like us to do the victim notifications. The
State does not haved procedure (like we do federally) where the
Court has to provide a séparate room for victims who want to attend
judicial proceedings, so I do not know how many victims will
actually want to be present >!!

Belohlavek told OPR that she did not recall the conversation referenced by the FBI nor any
coordination between her office and federal officials to contact or notify victims about Epstein’s
state plea hearing.

On\November 19, 2007, Villafafia decided that to avoid any misconduct accusations from
the.defense about the information given to victims, she “would put the victim notification in
writing.” She provided Sloman with a draft victim notification letter, in which among other things,

310 Not all the individuals interviewed qualified for inclusion on the victim list. For example, one would not
cooperate with investigators; a second claimed to have simply massaged Epstein with no se\ual activity; and a third
claimed she had no contact with Epstein.

3 Villafaiia told OPR that she understood the state took the position that because “there was either only one or

two victims involved in their case,” they “could not do victim notifications to all of the victims.”
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she would inform victims of the terms of the resolution of the federal case, including Epstein’s
agreement to plead guilty to state charges and serve 18 months in county jail, and the victims’
ability to seek monetary damages against Epstein. The letter also would invite victims to appear
at the state court hearing and make a statement under oath or provide a written statement to be
filed by the State Attorney’s Office. Sloman and Villafafia exchanged edits on the draft victim
notification letter, and Villafafia also informed Sloman that “[t]here are a few girls who didn’t
receive the original letters, so I will need to modify the introductory portion of the letter for
those.”?!12

Sloman informed Lefkowitz of the government’s need to-meet its “statutory obligation
(Justice for All Act of 2004) to notify the victims of the anticipated upcoming events and their
rights associated with the agreement” and his intent to “notify the victims by-etter after COB
Thursday, November 29.” Lefkowitz objected to the proposal to notify the victims, asserting that
it was “incendiary and inappropriate” and not warranted under the Justice for All Act of 2004. He
argued that the defense “should have a right to review and make objeCtionsito-that submission
prior to it being sent to any alleged victims.” He also insisted that if any notification letters were
sent to “victims, who still have not been identified to us, it should happenronly after Mr. Epstein
has entered his plea” and that the letter should come from the.dttorney representative rather than
the government. On November 28, 2007, at Sloman’s instruction, Villafafia provided Lefkowitz
with the draft victim notification letter, which would advise victims that the state court plea was
to occur on December 14, 200731

In a November 29, 2007 letter to Acosta, Lefkewitz strongly objected to the proposed draft
notification letter, arguing that the government'waswot obligated to send any letter to victims until
after Epstein’s plea and sentencing. Lefkowitz also contended that the victims had no right to
appear at Epstein’s state plea hearing andysenteneing or to provide a written statement for such a
proceeding. In a November 30, 2007, reply-letter to Lefkowitz, Acosta did not address the
substance of Lefkowitz’s arguments, butyaccused the defense team of “in essence presenting
collateral challenges” delaying. efféctuation of the NPA, and asserted that if Epstein was
dissatisfied with the NPA, “we stand ready to unwind the Agreement” and proceed to trial. Shortly
thereafter, Acosta informed defense/counsel Starr by letter that he had directed prosecutors “not to
issue victim notification letters until this Friday [December 7] at 5 p.m., to provide you with time
to review these options withwyour client.” In the letter, Acosta also refuted defense allegations that
Villafaiia had acted improperly by informing the victims of the potential for receiving monetary
damages, stating,that “the victims were not told of the availability of Section 2255 relief during
the investigation phase of this matter.” '

OnDecember 5, 2007, Starr and Lefkowitz sent a letter to Acosta, with copies to Sloman
and-Assistant Attorney General Fisher, “reaffirm[ing]” the NPA, but taking “serious issue” with

312 On November 28, 2007, two months after the NPA was signed, the lead case agent informed Villafaiia that
only 15 of the then-known victims had received victim notification letters from either the FBI or the USAO. On
December 6, 2007, the lead case agent reported to Villafafia that she was “still holding many of the original V/W
letters addressed to victims from the USAO.”

33 Villafafia understood the state prosecutors had set the December 14, 2007 date, and emailed them for
confirmation, stating, “[1]f the matter is set for the 14th, please let me know so I can include that in my victim
notifications.” '
t
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the USAQ’s interpretation of the agreement and “the use of Section 2255 The Starr and
Lefkowitz letter asserted it was “wholly inappropriate” for the USAO to senél the proposed victim
notification letter “under any circumstances,” and “strongly urgled]” Acosta to withhold the
notification letter until after the defense was able “to discuss this matter with Assistant Attorney
General Fisher.”

The following day, Sloman sent a letter to Lefkowitz, with copies to Acosta and Villafaiia,
asserting that the VRRA obligated the government to notify victims of the 18 U.S.C. § 2255
proceedings as “other relief” to which they were entitled. Sloman also stated that the VRRA
obligated the government to provide the victims with information concerning restitution to which
they may be entitled and “the earliest possible” notice of the status of the investigation, thefiling
of charges, and the acceptance of a plea.>!* (Emphasis in original). Sloman addéed;

Just as in 18 U.S.C. § 3771 [the CVRA], these sections are not
limited to proceedings in a federal district court. ,Our Non-~
Prosecution Agreement resolves the federal investigation by
allowing Mr. Epstein to plead to a state offense. Thewvictims
identified through the federal investigation should be‘appropriately
informed, and our Non-Prosecution Agreement does not require the
U.S. Attorney’s Office to forego [sic] its legal obligafions 1

Sloman also addressed the defense objection to advising the victims to contact Villafafia or the
FBI case agent with questions or concerns: “Againyfederal law requires that victims have the
‘reasonable right to confer with the attorney for the Government in this case.”” Sloman advised
the defense: “The three victims who were giotified prior to your objection had questions directed
to Mr. Epstein’s punishment, not the civilditigation. Those questions are appropriately directed to
law enforcement.”

Along with this letter, Sloman'fonwarded to Lefkowitz for comment a revised draft victim
notification letter that was substantially similar to the prior draft provided to the defense. The
letter stated that “the federal investigation of Jeffrey Epstein has been completed,” Epstein would
plead guilty in state court, the parties would recommend 18 months of imprisonment at sentencing,
and Epstein would compensate victims for damage claims brought under 18 U.S.C. § 2255. The
letter provided specific 1iformation concerning the upcoming change of plea hearing:

AsSyI mentioned above, as part of the resolution of the federal
investigation, Mr. Epstein has agreed to plead guilty to state charges.
Mr. Epstein’s change of plea and sentencing will occur on
December 14,2007, at  a.m, before Judge Sandra K. McSorley,

34 See 42 U.S.C. § 10607(c)(1)(B) and (c)(3).

313 Emphasis in original. Sloman also stated that the USAO did not seek o “federalize” a state plea, but “is
simply informing the victims of (heir rights.” Villafafia informed OPR that Sloman approved and signed the Ietter,
but she was the primary author of the document. OPR notes that Villafafia was the;principal author of most
correspondence in the Epstein case, and that following the signing of the NPA, regardless.of whether the letter went
out with her, Sloman’s, or Acosta’s signature, the three attorneys reviewed and edited drafts of most correspondence
before a final version was sent to the defense. '
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in Courtroom 11F at the Palm Beach County Courthouse, 205}North
Dixie Highway, West Palm Beach, Florida. Pursuant to Florida
Statutes Sections 960.001(1)(k) and 921.143(1), you are entitled to
be present and to make a statement under oath. If you choose, you
can submit a written statement under oath, which may be filed by
the State Attorney’s Office on your behalf. If you elect to prepare a
written statement, it should address the following:

the facts of the case and the extent of any harm, including
social, psychological, or physical harm, financial losses, loss
of earnings directly or indirectly resulting from the crime for
which the defendant is being sentenced, and any mattén
relevant to an appropriate disposition and sentence. Flfa].
Stat. [§] 921.143(2).

Sloman told OPR that he was “proceeding under the belief that we were going to notify [the
victims], even though it wasn’t a federal case. Whether we were requiréd-or not.” Sloman also
told OPR that while “we didn’t think that we had an obligation'to send them victim notification
letters . . . 1 think . . . Marie and . . . the agents . . . were keeping the victims apprised at some
level.”

On December 7, 2007, Villafafia prepared letters e¢ontaining the above information to be
sent to multiple victims and emailed Acosta and Sloman, requesting permission to send them !¢
Sloman, however, had that day received a letterfrom Sanchez, advising that Epstein’s plea hearing
was scheduled for January 4, 2008, and requesting that the USAO “hold off” sending the victim
notification letters until “we can further discuss the contents.” Also that day, Starr and Lefkowitz
submitted to Acosta the two length¥), “independent ethics opinions” supporting the defense
arguments against the federal investigation and the NPA’s use of 18 U.S.C. § 2255. Sloman
responded to Villafafia’s request.with’an gmail instructing her to “Hold the letter.”*'? Sloman told
OPR that he “wanted to push(the [victim notification] letter out,” but his instruction to Villafafia
was “the product of me speaking to/somebody,” although he could not be definitive as to whom.
Sloman further told OPR that once the NPA “looked like it was going to fall apart,” the USAO
“had concerns that if we g[ajve them the victim notification letter . . . and the deal fell apart, then
the victims would be instantly impeached by the provision that you’re entitled to monetary
compensation,”

On December 10, 2007, Villafafia contacted the attorney who at the time represented the
victim<wheo later became CVRA petitioner “Jane Doe #2” to inform him that she “was preparing
victim notification letters.” In her 2017 declaration filed in the CVRA litigation, Villafafia noted
that she reached out to Jane Doe #2’s counsel, despite the fact that the USAO no longer considered

36 The FBI case ageni had emailed Villafafia the day before stating, “The letter that is currently being revised

needs (o take into account that several victims have ncver been notificd by your office or mine.” The case agent also
stated, “I do not feel that [the defense] should have anything to do with the drafting or issuing of this letter. My
primary concern is that we meet our federal obligations to the victims in accordance with fgderal law.”

I
37 Villafaiia told OPR that she did not recall asking Sloman for an explanation for not sending the letters; rather,
she “just remember(ed] putting them all in the Redweld and putting them in a drawer and being disgusted.”

'
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her a victim for purposes of the federal charges, and continued to treat her as a victim because she
wanted “to go above and beyond in terms of caring for the victims.”?!¥ ‘

t
E. December 19, 2007: Acosta Advises the Defense That the USAO Will Defer to
the State Attorney the Decision Whether to Notify Victims of the State Plea
Hearing, but the USAO Would Notify Them of the Federal Resolution, “as
Required by Law”

On December 11, 2007, Starr transmitted to Acosta two lengthy submissions authored by
Lefkowitz presenting substantive challenges to the NPA and to “the background and conduct of
the investigation” into Epstein. Regarding issues relevant to victim notification, in his transmittal
letter, Starr asserted that the “latest episodes involving [§] 2255 notification to théalleged victims
put illustratively in bold relief our concerns that the ends of justice, time and-time again, are not
being served.” By way of example, Starr complained the government had recently inappropriately
provided “oral notification of the victim notification letter” to one girl’s attorney even though it
was clear from the girl’s recorded FBI interview that she “did not in any manrsier view herself as a
victim.”

In his submissions, Lefkowitz argued that the government Wwas not required to notify
victims of the § 2255 provision:

Villafafa’s decision to utilize a civil-femedy statute in the place of
a restitution fund for the alleged victims eliminates the notification
requirement under the Justice for. All Actof 2004, a federal law that
requires federal authorities onotifyvictims as to any available
restitution, not of any potential civil remedies. Despite this fact,
[she] proposed a Victims Notification letter to be sent to the alleged
federal victims.

Lefkowitz also arguéd that ‘@ victim trust fund would provide a more appropriate
mechanism for compensating the vigtims than the government’s proposed use of 18 U.S.C. § 2255,
and a trust fund would not violate Epstein’s due process rights. Lefkowitz took issue with the
government’s “assertion™that the USAO was obligated to send a victim notification letter to the
alleged victims, or even'that it was appropriate for the USAO to do so. Lefkowitz further argued
that the governfent misinterpreted both the CVRA and the VRRA, because neither applied to a
public, state court'proceeding involving the entry of a plea on state charges.

In\a letter from Villafana to Lefkowitz, responding to his allegations that she had
committed misconduct, she specifically addressed the “false” allegations that the government had

g As noted previously, in April 2007, this victim gave a video-recorded interview to the FBI that was favorable
to Epstein. Villafafia told OPR she was instructed by either Sloman or Acosta “not to consider [this individual] as a
victim for purposes of the NPA because she was not someone whom the Office was prepare[d] to include in” a federal
charging document. Accordingly, the victim who became “Jane Doe #2” was not included on the victim list ultimately
furnished to the defense. The attorney who was representing this victim at the time of her FBI interview was paid by
Epstein, and she subsequently obtained different counsel. ‘
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informed victims “of their right to collect damages prior to a thorough investigation of their
allegations against Mr. Epstein”: ‘

None of the victims were informed of the right to sue under
Section 2255 prior to the investigation of the claims. Three victims
were notified shortly after the signing of the [NPA] of the general
terms of that Agreement. You raised objections to any victim
notification, and no further notifications were done. Throughout
this process you have seen that I have prepared this case as though
it would proceed to trial. Notifying the witnesses of the possibility
of damages claims prior to concluding the matter by plea or trial
would only undermine my case. If my reassurances are insufficiefit
the fact that not a single victim has threatened to sue Mr. Epstein
should assure you of the integrity of the investigation.

On December 14, 2007, Villafafia forwarded to Acosta the draft victim notification letter
previously sent to the defense, along with two draft letters addressed to State Attorney Krischer;
Villafafia’s transmittal email to Acosta had the subject line, “The letters you requested.” One of
the draft letters to Krischer, to be signed by Villafana, wasto advise that the USAO had sent an
enclosed victim notification letter to specified identified ¥ictirs and referred to an enclosed “list
of the identified victims and their contact information;‘in case you are required to provide them
with any further notification regarding their rights under Florida law.”*'"® The second draft letter
to Krischer, for Acosta’s signature, requested that Krischer respond to defense counsel’s
allegations that the State Attorney’s Office Wwas not comfortable with the proposed plea and
sentence because it believed that the case should be resolved with probation and no sexual offender
registration. OPR found no evidence thatithese letters were sent to Krischer.**

A few days later, in an apparent effort to move forward with victim notifications, Villafafia
emailed Sloman, stating, “[Is thereanything that I or the agents should be doing?” Villafafia told
Sloman that “[the FBI case agent] is all worked up because another agent and [a named AUSA]
are the subject of an OPR investigation for failing to properly confer with and notify victims [in
an unrelated matter]. We seem to be in a Catch 22.732! OPR did not find a response to Villafafia’s
email.

In theipDecember 14, 2007 meeting with Acosta and other USAO personnel and in their
lengthy follow-up'letter to Acosta on December 17, 2007, Starr and Lefkowitz continued to press
their objections, to the USAO’s involvement in the Epstein matter. They requested that Acosta

313 The.draft victim notification letter was identical to the draft victim notification letter sent to the defense on
December 6, 2007, except that it contained a new plea date of January 4, 2008.

320 Moreover, the letters were not included in the publicly released State Attorney’s file, which included other
correspondence from the USAQ. See Palm Beach State Attorney’s Office Public Records/Jeffrey Epstein, available
at http://sal5.org/stateattorney/NewsRoon/indexPR htm. v

32 OPR was unable to locate any records indicating that such allegations had ever been referred to OPR.
Villafaiia told OPR that “Catch 22" was a reference 1o instructions from supervisors “[t]hat we can’t go forward on”
filing federal charges and “I was told not to do victim notifications and confer at the time.”,
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review the appropriateness of the potential federal charges and the government’s
expansive interpretation” of 18 U.S.C. § 2255. |

In a December 19, 2007 response to the defense team, Acosta cl)ffered to revise two
paragraphs in the NPA to resolve “disagreements” with the defense and to clanfy that the parties
intended Epstein’s § 2255 liability to “place these identified victims in the same position as they
would have been had Mr. Epstein been convicted at trial. No more; no less.” Acosta also advised
that although the USAQ intended to notify the victims of the resolution of the federal investigation,
the USAQ would leave to the State Attorney the decision whether to notify victims aboutdhe state
proceedings:

unprecedentedly

I understand that the defense objects to the victims being given
notice of [the] time and place of Mr. Epstein’s state court sentencing
hearing. 1 have reviewed the proposed victim notification letter and
the statute. I would note that the United States provided the draft
letter to the defense as a courtesy. In addition, First Assistant Uhited
States Attorney Sloman already incorporated in the letter=séveral
edits that had been requested by defense counsel. I agree that {the
CVRA] applies to notice of proceedings and results,of investigations
of federal crimes as opposed to the state crime. We intend to provide
victims with notice of the federal resolution, asiwequired by law. We
will defer to the discretion of the State Attorney regarding whether
he wishes to provide victims with notice of the state proceedings,
although we will provide him with'the information necessary to do
so if he wishes.

Acosta told OPR that he “wouldynot.haye sent this letter without running it by [Sloman], if
not other individuals in the office/” and tecords show he sent a draft to Sloman and Villafaia.
Acosta explained to OPR that he was not concerned about deferring to Krischer on the issue of
whether to notify the victims/of the state proceedings because he did not view it as his role, or the
role of the USAO, “to direct the State Attomney’s Office on its obligations with respect to the state
outcome.”*?2 Acosta further explained to OPR that despite the USAQ’s initial concerns about the
State Attorney’s Office’sthandling of the Epstein case, he did not believe it was appropriate to
question that office’s ability to “fulfill whatever obligation they have,” and he added, “Let’s not
assume . . . that'the State’Attorney’s Office is full of bad actors.” Acosta told OPR that it was his
understanding “thatthe victims would be aware of what was happening in the state court and have
an opporfunity to speak up at the state court hearing.” Acosta also told OPR that the state would

322 Sloman’s handwritten notes from a December 21, 2007 telephone conference indicate that Acosta asked the
defense, “Are there concerns re: 3771 langfuage],” to which Lefkowitz replied, “The state should have their own
mechamsin” At the time of the Epsicin mattcr, under the Florida Constitution, upon request, victims were afTorded
the “right to rcasonable, accurate, and timely notice of; and to be present at” a defendant’s plea and sentencing. Fla.
Const. art. I, § 16(b)(6). Similarly, pursuant (o state statute, “Law enforcement personnel shall ensure” that victims
are given information about “[t]be stages in the criminal or juvenile justice process wlucﬁ are of significance to the
victim{.]” Fla. Stat. § 960.001(1)(a) (2007). Victims were also entitled to submit an oral or written impact statement.
Fla. Stat. § 960. 001(1)(k) (2007). Moreover, “in a case in which the victim is a minor cluld the guardian or family
of the v1cum must be consulted by the slate attorney “in order to obtain the views of the v1cl1m or family about the
disposition of any criminal or juvenile case” including plea agreements. Fla. Stat. § 960. 001( 1)(g) (2007).
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have “notified [the victims] that that was an all-encompassing plea, that that state court sentence
would also mean that the federal government was not proceeding.” |

Sloman told OPR that he thought Acosta and Criminal Division Deputy Assistant Attorney
General Sigal Mandelker had agreed that the decision whether to notify the victims of the state
court proceedings should be “left to the state.”** Mandelker, however, had no memory of advising
Acosta to defer the decision to make notifications to the State Attorney, and she noted that the
“correspondence [OPR] provided to me from that time period” discussing such a decision
“demonstrates that all of the referenced language came from Mr. Acosta and/or his teamand that
I did not provide, suggest, or edit the language.” Sloman told OPR that he initially believed that
“the victims were going to be notified at some level, especially because they had restitutionrights
under § 22557; but, his expectations changed after “there was an agreement made that we were
going to allow the state, since it was going to be a state case, to decide how thevietims were going
to be notified.”

Assistant State Attorney Belohlavek told OPR that she did not at any time receive a victim
list from the USAQ. She further said she did not receive any request fromsthe USAO with regard
to contacting the victims.

In response to Acosta’s December 19, 2007 letter,defkowitz asserted that the FBI should
not communicate with the victims, and that the state, notthe WSAO, should determine who can be
heard at the sentencing hearing:

[Y]our letter also suggests that ‘eur objection to your Office’s
proposed victims notification‘letter was that the women identified
as victims of federal crimes should not be notified of the state
proceedings. That is nét true, as our previous letter clearly states.
Putting aside our thréshold,contention that many of those to whom
[CVRA] notification letters are intended are in fact not victims as
defined in the Attorney General’s 2000 Victim Witness
Guidelines—astatus requiring physical, emotional or pecuniary
injury of the [victim]—it was and remains our position that these
women \may, be notified of such proceedings but since they are
neither witnesses nor victims to the state prosecution of this matter,
they should not be informed of fictitious “rights” or invited to make
sworn written or in-court testimonial statements against Mr. Epstein
at such proceedings, as Ms. Villafafia repeatedly maintained they
had the right to do. Additionally, it was and remains our position
that any notification should be by mail and that all proactive efforts
by the FBI to have communications with the witnesses after the
execution of the Agreement should finally come to an end. We
agree, however, with your December 19 modification of the
previously drafted federal notification letter and agree that the

323 In his June 3, 2008 letter to Deputy Attorney General Mark Filip, Sloman wrote, “Acosta again consulted
with DAAG Mandelker who advised him to make the following proposal [to defer notification to the Stale Attorney’s
Office].” OPR found no other documentation relating to Mandelker’s purported involvement in the decision.
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decision as to who can be heard at a state sentencing is, amongst
many other issues, properly within the aegis of state décision
making. 3%

Following a conversation between Acosta and Lefkowitz, in which Acosta asked that the
defense clarify its positions on the USAO proposals regarding, among other things, notifications
to the victims, Lefkowitz responded with a December 26, 2007 letter to Acosta, objecting again to
notification of the victims. Lefkowitz argued that CVRA notification was not appropriate because
the Attorney General Guidelines defined “crime victim” as a person harmed as a result of an
offense charged in federal district court, and Epstein had not been charged in federal court.
Nevertheless, Lefkowitz added that, despite their objection to CVRA notification, “[WJe\do not
object (as we made clear in our letter last week) that some form of notice be given to the alleged
victims.” Lefkowitz requested both that the defense be given an opportunity tesreviéw any notice
sent by the USAQ, and that “any and all notices with respect to the alleged victims of state offenses
should be sent by the State Attorney rather than [the USAOQ],” and he agreed that the USAO

“should defer to the discretion of the State Attorney regardmg all matters with regard to those
victims and the state proceedings.”

Months later, in April 2008, Epstein’s attomeys complained in a letter to Mandelker that
Sloman and Villafafia committed professional misconduct by threatening to send a “highly
improper and unusual ‘victim notification letter’ to all”«victims.

F. January — June 2008: While the Defense Presses Its Appeal to the Department
in an Effort to Undo the NPA;the FBL.and the USAO Continue Investigating
Epstein

As described in Chapter Two of this Report, from the time the NPA was signed through
the end of June 2008, the defensé- employed various measures to delay, or avoid entirely,
implementation of the NPA. Ultimately,’ defense counsel’s advocacy resulted in the USAO’s
decision to have the federal case reviewed afresh. A review of the evidence was undertaken first
by USAO Criminal Chief Robert) Senior and then, briefly, by an experienced CEOS trial
attorney. A review of the case'inlight of the defense challenges was then conducted by CEOS
Chief OQosterbaan, in consultation with his staff and with Deputy Assistant Attorney General Sigal
Mandelker and Assistant” Attorney General Alice Fisher, and then by the Office of the Deputy
Attorney General. Each review took weeks and delayed Epstein’s entry of his state guilty plea.

Agsetiforth’below, during that time, Villafana and the FBI continued investigating and
working toward potential federal charges.

1. Villafaiia Prepares to Contact Victims in Anticipation That Epstein
Will Breach the NPA

On January 3, 2008, the local newspaper reported that Epstein’s plea conference in state
court, at that point set for early January, had been rescheduled to March 2008, at which time he
would plead guilty to felony solicitation of prostitution, and that “in exchange” for the guilty plea,

32 The 2000 Guidelines were superseded by the 2005 Guidelines.
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“federal authorities are expected to drop their probe into whether Epstelin broke any federal

laWS 325 !

Nevertheless, as Epstein’s team continued to argue to higher levels of the Department that
there was no appropriate federal interest in prosecuting Epstein and thus no basis for the NPA, and
with his attorneys asserting that “the facts had gotten better for Epstein,” Villafafia came to believe
that Epstein would likely breach the NPA.3% In January 2008, Villafafia informed her supervisors
that the FBI “had very tight contact with the victims several months ago when we were prepared
to [file charges], but all the shenanigans over the past few months have resulted in no contact with
the vast majority of the victims.” Villafafia then proposed that the FBI “re-establish contact with
all the victims so that we know we can rely on them at trial. »*?" Villafaiia told OPR thatat this
point, “[w]hile the case was being investigat[ed] and prepared for indictment, I did, not prepare or
send any victim notification letters—there simply was nothing to update. L-didynot,receive any
victim calls during this time.”

2. The FBI Uses VNS Form Letters to Re-Establish Contact with Victims

On January 10, 2008, the FBI Victim Specialist mailed VNS'generated victim notification
letters to 14 victims articulating the eight CVRA rights and inyiting recipients to update their
contact information with the FBI in order to obtain currenf information about the matter.3® The
case agent informed Villafafia in an email that the Victim Specialist sent a “standard form [FBI]
letter to all the remaining identified victims.” These 2008,letters were identical to the FBI form
letters the Victim Specialist had sent to victims betweén August 28, 2006, and October 12, 2007.
Like those previous letters, most of which were-sent before the NPA was signed on September 24,
2007, the 2008 letters described the case as*“currently under investigation” and noted that “[t]his
can be a lengthy process and we request,your continued patience while we conduct a thorough
investigation.” The letters also stated:

325 Michele Dargan, “Jeffrcy Epstcin Plea Hearing Moved to March,” Palm Beach Daily News “The Shiny

Sheet,” Jan. 3, 2008.

326 Epstein’s attorneys used discovery proceedings in the state case to depose federal victims, and as they learned
unflattering details or potential impeachment information concerning likely federal victims, they argued for the
exclusion of those yictims from the federal case. For examiple, defense attorneys questioned one victim as to whether
the federal prosecutors or FBI agents told her that she was entitled to receive money from Epstein. See Exhibit 9 to
Villafaiia June.2, 2017Declaration; Deposition of [REDACTED), Stafe v. Epstein, Case No. 2006-CF-9454, at 44,
50, 51 (Feb( 20, 2008).” One victim’s attorney told OPR that the defense attorneys tried to “smear” victims by asking
highly personal sexual questions about “terminations of pregnancies . . . sexual encounters . . . masturbation.”
Epstein’s‘attorney used similar tactics in questioning victims who filed civil cases against their client. For example,
the Miamisflerald reported that, “One girl was asked about her abortions, and her parents, who were Catholic and
knew nothing about the abortions, were also deposed and questioned.” See Julie Brown, “Perversion of Justice: Cops
Worked to Put a Serial Sex Abuser in Prison. Prosecutors Worked to Cut Him a Break,” Miami Herald, Nov. 28,
2018.

327 Villafaiia also told her supervisors that she wanted the FBI to interview two specific victims.

38 The Victim Specialist later generated an additional letter dated May 30, 2008. AﬂFr Epstein’s June 30, 2008
state court pleas, she sent out substantially similar notification letters to two victims who resided outside of the United
States. !
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We will make our best efforts to ensure you are accorded the rights
described. Most of these rights pertain to events occurring after the
arrest or indictment of an individual for the crime, and it will become
the responsibility of the prosecuting United States Attorney’s Office
to ensure you are accorded those rights. You may also seek the
advice of a private attorney with respect to these rights.

The FBI case agent informed Villafafia that the Victim Specialist sent the letters and would follow
up with a phone call “to offer assistance and ensure that [the victims] have received theirdetter.”
A sample letter is shown on the following pages.

Villafafia told OPR that she did not recall discussing the content of the lefters at the time
they were sent to the victims, or reviewing the letters until they were colleeted for the CVRA
litigation, sometime after July 2008. Rather, according to Villafaiia, “The[decision to issue the
letter and the wording of those letters were exclusively FBI decisions.”” Nevertheless, Villafafia
asserted to OPR that from her perspective, the language regarding the ongoing investigation “was
absolutely true and, despite being fully advised of our ongoing investigative activities, no one in
my supervisory chain ever told me that the case was not under investigation.” Villafafia identified
various investigative activities in which she engaged from “September 2007 until the end of June
2008, such as collecting and reviewing evidence; intefviewing fiew victims; re-interviewing
victims; identifying new charges; developing new charging strategies; drafting supplemental
prosecution memoranda; revising the charging package; and preparing to file charges. Similarly,
the FBI case agent told OPR that at the time thedetters were sent the “case was never closed and
the investigation was continuing.” The co-case agent stated that the “the case was open . . . it’s
never been shut down.”

Victim Courtney Wild receivedone.of the January 10, 2008 FBI letters; much later, in the
course of the CVRA litigation, she/tated that her “understanding of this letter was that {her] case
was still being investigated and the/FBI and prosecutors were moving forward on the Federal
prosecution of Epstein for his'crimes against [her].”*%

32 CVRA petitioner Jane Doe #2 also received a January 10, 2008 FBI letter that was sent to her counsel.
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U.8. Dopariment of Justice
Faderel Burgau of Investigation
.FBI - West Palm Beach
Sulle 600 i
805 Soulh Flagler Oiive.
. Wost Palm Beach; FL 33401
Phons: (561) 833-7517
Fax: (561) 833-7970

Jaruary 10, 2008

Re; Case Number: [ EG—_—
——

This case Is curcently under Invéstigalfon, This.can be a:lenglhy piooess and we requast your
confinusd patience vihjle wa canduot & thoroagh invesaligation.

As a crime viclim, you hava the following rights under, 18:United, Steles Code §3771: (1) The right fo
Ire reasonably proteciad from the accused: (2) The tight tadeasonable, acsurate, and limaly notice of-any
public court procesding, or any parole. proceeding, involvingithe trime or of any relesse or escape of the
accused; (3} The right not to be excluded from eny such publlagourt precesding, unless ths coun, after
receiving cleer and convinging evidence, deférmingé that estimony by the victim would be materially aitered if
thé vlullm heard other testinuny at et procesdliy; (1) Thatight lo be, reasonably heard:at any public
procesding In lhe district court BwoNing release, ples,-sentencing, or any parola proseeding; (5) The
reasonabls rght to confer with the attomey{or the Government in the case; (8) The right to fuli and ilmaly
rastituzion as provided In law; {7) The rightto pfocacdings fres from unreasonable delay; (8} The.righi lo ba
‘troated with faitness and with respectdor theviclim's dignity.and privacy. )

We will make our bast efforts 1o enslra you are acoordod therights described. Mast of these rights
perlain v svents vecurring after the amest or Indiciment of an individual for the <rime, and It will bacome the
responsibility of the proseciting United States Attorriey's Office (o ensure Youare aggorded lhose rights, You
‘may also seek the acviceiof a private aticrney with respest fo ihese righte.

The Victim Notfication System (UNS) fs dasigned to providi you wilh dira

ct information regarding the
H s f e r

case es |} proceeda throughrthe oriminal justice system,. You may obtain cu: i
op the Infernet al WWW. Nolify.USDOJ.GCV or fium the YNS:Cdll Cenlar at
Inacdition, you may usa the Call
Center of internet to update your contact information and/or.changa your dacision aboul participation In the
notifigation progrem.. If you update your information te Include a-current email addrass, VNS will send
Information te-thal:address. You will need thie following Vidlim ldentification Numbsr (VIN) nd
pPergonatidentification Number (PIN) I nytios youcontact the Call Ganter and the first time you'log on to
VNS\oi the Inleret.. In addition, tha first time you aceess the VNS Internet site, you will be prompted to enter
your 135t nams. (or busingss name) as currently contained in VNS. The name you should enter is
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“in the notification partof thig program Isivoluntary. Jrord
~rasponsibllity to-keap: your. conlactln[,mam current:

S.

grefy:. ‘

3. Villafaiia, the FBI, and the CEOS Trial Attorney Intervicw,Victims

As Villafafia resumed. organizing the case for charging and trial, the. FBI case agent
provided Villafafia:-with a list of “the.19 identified victims'we are plannmg on uisingin” the federal
charges and noted that she and her co-case agent ‘wanted to further evaltiate some -additional
victims.>*® Tn Washington, D.C., CEQS assigned a Trial Attomiey toithe Epstein case in-order to
bring éxpertise and.“a national perspective” to the matter >3

On January 18,2008, one attomey representing,victim.and her family contacted Sloman
by telephone; stating that he planned to file civil litigation against Epstein on behalf of his clients,
who-were “frustrated with the lack:of progress in the state’s investigation” of Epstem The attorney
asked Sloman:if'the USAQ “could file criminal'chargesieven though the state was looking into'the
matter,” but Sloman declined to answer his ‘questions coricerning the inveéstigation:>32 In late
January, the New York Post reported thatithe attorney’s clients had filed a $50 million. civil suit
against Epstein in Florida and that “Epstein.is-expected to besentenced to 18 months in prison
when he pleads guilty in March to.4 singlé\charge of soliciting an underage prostitute.”**?

Between January 31, 2008, and’May 28, 2008, the FBI, with the prosecutors, interviewed
addi'tignal victims: and. reintewiewecj. several. who had bg:en _intewiewgd before: ;he NPA' was
signed.”* In late January 2008, as Villafafia and the CEOS Trial Attorney-prepared to participate.

330 The casc agent.also mfonned Villafafia that:she:expected to ask for'legal process soon in:order 1o obiain
additional infermation.
2331

forthe mal bccausc the pled had’ fdllcn through

332 Because Sloman and ‘the -attorney were former legal practice partners, Sloman reporied the-interaction to

Acosta; and the USAO: i¢ported. the incident to OPR shortly thcfcaflter. ‘OPR. rovicwed the miatlcr, s an inguiry and
determinéd that no furtheraction was wartanted:

33 Dareh Gregorian, “Tycoon Perved Me at 14 -$50M Suit Hits NY Cieep Over Mansiofi Massage,” New York
Post, Jan. 23, 2008.

AnFBI interview report from May 28, 2008, ‘indicates that one victim “believes Ep)stein should be prosecuted
for his actions.”

334

224

CA/Aronberg-000692

FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



® ® l

in FBI interviews of Wild and other victims, Villafafia informed CEOS Chief Oosterbaan that she
anticipated the victims “would be concerned about the status of the case.”

On January 31, 2008, Villafana, the CEOS Trial Attorney, and the FBI interviewed three
victims, including Wild. Prior to the interview, Wild had received the FBI’s January 10, 2008
letter stating that the case was under investigation; however, according to the case agent, Wild and
two other victims had also been told by the FBI, in October 2007, that the case had been resolved.
In her 2015 CVRA-case declaration, Wild stated that after receiving the FBI letter, she believed
that the FBI was investigating the case, and she was not told “about any [NPA] or any.potential
resolution of the federal criminal investigation 1 was cooperating in. If I had beendold of a[n
NPA], I would have objected.” In Villafaiia’s 2017 declaration in the CVRA litigatien, Villafafia
recalled interviewing Wild on January 31, 2008, along with FBI agents, and Villafafia told OPR
she “asked [Wild] whether she would be willing to testify if there were a trial/*“Villafaiia recalled
Wild responding that she “hoped Epstein would be prosecuted and that she was willing to
testify 3%

After the first three victim interviews on January 31, 2008, Villafafia'described for Acosta
and Sloman the toll that the case had taken on two of the victims:

One girl broke down sobbing so that we had to- stop the interview
twice . . . she said she was having nightmares about Epstein coming
after her and she started to break down again so we stopped the
interview.

The second girl . . . was very‘upset about the 18 month deal she had
read about in the paper.**¢,She said that 18 months was nothing and
that she had heard that-the girls could get restitution, but she would
rather not get any money and have Epstein spend a significant time
in jail 37

Villafana closed the email by tequesting that Acosta and Sloman attend the interviews with victims
scheduled for the following day; but neither did so0.3*® Acosta told OPR that it “wasn’t typical”

35 The FBI report of the,interview did not reflect a discussion of Wild’s intentions.

336 See Dareh Gregorian, “Tycoon Perved Me at 14 - $50M Suit Hits NY Creep Over Mansion Massage,” New
York Post, Jan. 25, 2008. As early as October 2007, the New York Post reported the 18-month sentence and that
“[t}he feds have agreed to drop their probe into possible federal criminal violations in exchange for the guilty plea to
the new state charge.” Dan Mangan, ““Unhappy Ending’ Plea Deal — Moneyman to Get Jail For Teen Sex Massages,”
NewYorkPost, Oct. 1, 2007.

37 Acosta told OPR, “The United States can’t unwind an agreement just because . . . some victim indicates that

they don’t like it.” The CEOS Trial Attorney recalled that she did not “think that any onc of these girls was interested
in this prosecution going forward.” Furthermore, as previously noted, the CEOS Trial Attorney also opined that *[the
victims] would have testified for us,” but the case would have required an extensive amount of “victim management,”
as the girls were “deeply embarrassed” that they “were going to be called prostitutes.”

338 OPR located FBI interview reports relating to only one February 1, 2008 victim interview. Although

Villafafia’s emails indicated that two additional victims were scheduled to be interviewed on February 1, 2008, OPR
located no corresponding reports for those victim interviews. OPR located undated handwritten notes Villafafia
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for him, as U.S. Attorney, to attend witness interviews, and further, that no one in the USAO “was
questioning the pain or the suffering of the victims.” Sloman told OPR that he himself had “never
gone to a line assistant’s victim or witness interview.” !

Villafana told OPR that although three of the victims interviewed during this period had
been notified by the FBI in October 2007 about the resolution of the case, at this point Villafana
did not specifically tell these victims that “there was a signed non-prosecution agreement that had
these terms.” Villafafia also told OPR she “didn’t talk about money” because she “didn’t want
there to be an allegation at the time of trial . . . that [the victims] were either exaggerating their
claims or completely making up claims in order to increase their damages amount.” \Rather,
according to Villafaiia, she told the three victims that “an agreement had been reachedywhere
[Epstein] was going to be entering a guilty plea, but it doesn’t look like he intends to actually
perform . . . [and] now it looks like this may have to be charged, and may/have, toygo to trial.”
Villafafia recalled “explaining that the case was under investigation,” that they “were preparing
the case [for charging] again,” and “expressing our hope that charges would be breught.” Villafaiia
recalled one victim “making a comment about the amount of [imprisonment] time and why was it
so low” and Villafafia answered, “that was the agreement that the office hadreached.”%*

With regard to the victims Villafafia interviewed wherhadwnot received an FBI notification
in October 2007, Villafaiia recalled discussing one victim?s safety Concerns but not whether they
discussed the agreement. She recalled telling another vigtim'that “we thought we had reached an
agreement with [Epstein] and then we didn’t,” but was “pretty sure” that she did not mention the
agreement during the interview of the third victim.“Villafafia explained that she likely did not
discuss the agreement because

at that point L just felt . . . like it wag-nonexistent. [The victim] didn’t
know anything about it‘beforehand, and as far as I could tell it was
going to end up being throwmn on the heap, and I didn’t wantto --. . .
if you tell people, oh{ look, he’s already admitted that he’s guilty,
like, I didn’t want that)to color her statement. I just wanted to get
the facts of the case,

The CEOS Trial Attomey told OPR that she did not recall any discussion with the victims
about the NPA or the status of the case.3*® She did remember explaining the significance of the
prosecution to/0ne victim who “did not think anything should happen” to Epstein. The FBI case
agent told OPR that she did not recall the January 2008 interviews. OPR located notes to an FBI
interview/report, stating that one of the victims wanted another victim to be prosecuted. Attorneys
for the(twe victims other than Wild who had been notified by the FBI in October 2007 about the
resolution of the case informed OPR that as of 2020, their clients had no memory of meeting with

authored concerning one of the two victims that contained no information regarding a discussion of the status of the
investigation or the resolution of the case. Through her attorney, this victim told OPR that she did not recall having
contact with anyone from the USAO. ,

|

339 Villafafia did not recall any other specific questions from victims. |
+

340 The CEQS Trial Attorney noted that CEOS did not issue victim notifications; rather such notifications were
generally handled by a Victim Witness Specialist in the assigned USAO.
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prosecutors and did not recall learning any information about Epstein’s guilty plea until after the
plea was entered on June 30, 2008. !

When asked whether she was concerned that her statements would mislead the victims,
Villafaiia told OPR:

From my perspective we were conducting an investigation and it
was an investigation that was going to lead to an indictment. You
know, 1 was interviewing witnesses, I was issuing [legal
process], ... I was doing all [these] things to take the case to a
federal indictment and a federal trial. So to me, saying to a victim
the case is now back under investigation is perfectly accurate.

4. February — March 2008: Villafaiia Takes Additional Steps to Prepare
for a Prosecution of Epstein, Arranges for Pro Bono’/Attorneys for
Victims, and Cautions about Continued Delay

In February 2008, Villafafia revised the prosecution/memerandum and supplemental
memorandum. Villafafia removed some victims known to Epstein from the PBPD investigation
and others subject to impeachment as a result of civil suits¢heyfiled’against Epstein, added newly
discovered victims, and made changes to the proposedindictment.

While the defense appealed the USAQ’s decision to prosecute Epstein to higher levels of
the Department, Villafafia sought help for victims'whom-defense investigators were harassing and
attempting to subpoena for depositions aspast of Epstein’s defense in civil lawsuits that some
victims had brought against him, as well.as purpertedly in connection with the state criminal case.
Villafafa reported to her supervisors that she was able to locate a “national crime victims service
organization” to provide attorneys for theyvictims, and the FBI Victim Specialist contacted some
victims to provide contact information for the attorneys.**! During this period, an attorney from
the victims service organization was‘able to help Courtney Wild avoid an improper deposition.
Villafafia also informed her supervisors, including Sloman, that “one of the victims tried to commit
suicide last week,” and advocated aggressively for a resolution to the case: “I just can’t stress
enough how important itis.for these girls to have a resolution in this case. The ‘please be patient’
answer is really wearing thin, especially when Epstein’s group is still on the attack while we are
forced to wait,on the sidelines.”

5. March — April 2008: Villafaiia Continues to Prepare for Filing Federal
Charges

Viltafaiia continued to revise the proposed charges by adding new victims and by removing
others 'who had filed civil suits against Epstein. Villafaiia also prepared search warrants for digital

3 ~ The FBI Victim Specialist informed Villafaiia that she spoke “directly to seven victims™ and informed them
of the pro bono counsel and explained hat her “job as a Victim Specialist is to ensure that victims[] of a Federal crime
are afforded their rights, information and resource referral.” ‘;
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camera memory cards seized by the PBPD in order to have them forensicallyjexamined for deleted
images that could contain child pornography.>*?

By early April 2008, as the defense pursued its appeal to the Department’s Criminal
Division, Acosta predicted in an email to Villafafia and Sloman that federal charges against Epstein
were “more and more likely.” Villafafia asked Oosterbaan for help to “move this [Criminal
Division review] process along,” noting that the defense continued to undermine the government’s
case by deposing the victims “under the gulse of “trial prep’ for the state case” and that the “agents
and the victims” were “losing their patience.” !

On April 24, 2008, Villafaiia emailed Sloman and USAO Criminal Division ChiefiSenior
asking whether she had the “green light” to file charges and raising the same concemns she had
expressed to Qosterbaan. Villafafia further cautioned that, although she wasyplanning to file
charges on May 6, if that was not going to happen, “then we all need to meet with the victims, the
agents, and the police officers to decide how the case will be resolved and to provide them with an
explanation for the delay.” Because the Department’s Criminal Division did not conclude its
review of Epstein’s appeal by May 6, however, Villafafia did not file charges that day.

VIIl. USAO SUPERVISORS CONSIDER CVRA OBLAGATIONS IN AN UNRELATED
MATTER AND IN LIGHT OF A NEW FIFTH'CIRCUIT OPINION

During the period after the NPA was signed; and before Epstein complied with the NPA
by entering his state guilty pleas, the USAO supervisers were explicitly made aware of a conflict
between the Department’s position that CVRA’s\ictims’ rights attached upon the filing of a
criminal charge and a new federal appellate, ruling to the contrary. The contemporaneous
communications confirm that in 2008, Acesta and-Sloman were aware of the Department’s policy
regarding the issue.

Unrelated to the Epsteinninvéstigation, on April 18, 2008, Acosta and Sloman received a
citizen complaint from an attorney who requested to meet with them regarding his belief that the
Florida Bar had violated hisiFirst/ Amendment rights. The attorney asserted that the CVRA
guaranteed him “an absolute right to meet” with USAO officials because he believed that he was
the victim of a federal\crime: Acosta forwarded the message to the USAO Appellate Division
Chief, who informed Acosta and Sloman that, according to the 2005 Guidelines, “our obligations
under [the CVRA] are not triggered until charges are filed.” On April 24, 2008, the Appellate
Division Chief emailed Acosta and Sloman, stating that she had “confirmed with DOJ that [her]
reading of [the)2005 Guidelines] is correct and that our obligations under [the CVRA] are not

triggefed until 4 case is filed.”**

On May 7, 2008, the Appellate Division Chief sent Acosta and Sloman a copy of a U.S.
Court of Appeals for the Fifth Circuit opinion issued that day, /n re Dean, holding that a victim’s

342 The forensic examination did not locate useful evidence on the memory cards.
)

}
343 The Appellate Division Chief advised Acosta that Acosta could inform the conllplainam that, prior to the
initiation of charges, the investigating agency was responsible for carrying out the Deparlment s statutory obligations

to the victim.

‘r

228

|
|

CA/Aronberg-000696
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



1
!
» 'Y
|
|

CVRA rights attach prior to the filing of criminal charges.>* The'Appellate Division Chief noted
that, although the holding conflicted with the 2005 Guidelines, the “court’s opinion makes sense.”

Dean involved a federal prosecution arising from a 2005 explosion at an oil refinery
operated by BP Products North America, Inc. (BP) that killed 15 people and injured more than
170. Before bringing criminal charges, the government negotiated a guilty plea with BP without
notifying the victims. The government filed a sealed motion, alerting the district court to the
potential plea and claiming that consultation with all the victims was impractical and that such
notification could result in media coverage that would undermine the plea negotiations. The court
then entered an order prohibiting the government from notifying the victims of the pending plea
agreement until after it had been signed by the parties. Thereafter, the government filed a criminal
information, the government and BP signed the plea agreement, and the governmentmailed notices
of the plea hearing to the victims informing them of their right to be heard. /Onie;month later, 12
victims asked the court to reject the plea because it was entered into in violation of their rights
under the CVRA. The district court denied their motion, but concluded that the-CVRA rights to
confer with the prosecutor in the case and to be treated with fairness and respect for the victim’s
dignity and privacy vested prior to the initiation of charges.>*® The distriet court noted that the
legislative history reflected a view that “the right to confer was intended to be broad,” as well as
being a “mechanism[]” to ensure that victims were treated with fairness.

In denying the victims relief, the Fifth Circuit nevertheless concluded that the district court
“failed to accord the victims the rights conferred bydhe,C VRA 346 In particular, the Fifth Circuit
cited the district court’s acknowledgement that<[t]here are clearly rights under the CVRA that
apply before any prosecution is underway.” /The Fifth Circuit also noted that such consultation
was not “an infringement” on the government’s independent prosecutorial discretion, but “it is
only a requirement that the government"€onfer in’ some reasonable way with the victims before
ultimately exercising its broad discrétion”==In the wake of the Dean opinion, two Department
components wrote separate memoranda tojthe Solicitor General with opposing views concerning
whether the CVRA right to confer with the prosecution vests prior to the initiation of a prosecution.

IX. JUNE 2008: VILLAFANA’S PRE-PLEA CONTACTS WITH THE ATTORNEY
REPRESENTING THE VICTIMS WHO LATER BECAME THE CVRA
PETITIONERS

According to an affidavit filed in the CVRA litigation by her attorney, Bradley Edwards,
Wild retained Edwards in June 2008 to represent her “because she was unable to get anyone from
the [USAO] to tell her what was actually going on with the federal criminal case against Jeffrey
Epsteifi.”¥ Villafana told OPR that Wild did not contact her directly and she was not aware of

344 In re Dean, 527 F.3d 391 (5th Cir. 2008). The Fifth Circuit opinion was not binding precedent in Florida,
which is’within the Eleventh Circuit.

343 United States v. BP Products North America, Inc., 2008 WL 501321, at *11 (S.D. Tex. 2008). Victims who
wished to be heard were permitted to speak at the plea hearing.

346 Dean, 527 F.3d at 394,

i
347 Before Epstein’s state court plea hearing, Edwards also began representing the victim who became Jane Doe

#2. Although OPR focuses on Villafafia’s communications with Edwards in this section, OPR notes that Villafaiia
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an instance in which Wild “asked a question that wasn’t answered” of anyone in the USAO or of
the FBI case agents.

Edwards contacted Villafafia by email and telephone in mid-June, stating that he had
“information and concerns that [he] would like to share.”#® In his affidavit, Edwards alleged that
during multiple telephone calls with Villafafia, he “asked very specific questions about what stage
the investigation was in,” and Villafaiia replied that she could not answer his questions because
the matter “was an on-going active investigation[.]” Edwards attested that Villafafia gave him “the
impression that the Federal investigation was on-going, very expansive, and continuously growing,
both in the number of identified victims and [in] complexity.”3%

In her written response to OPR, Villafafia said that she “listened more than [she] spoke”
during these interactions with Edwards, which occurred before the state court-plea:

Given the uncertainty of the situation — Epstein was still challenging
our ability to prosecute him federally, pressing allegations of
prosecutorial misconduct, and trying to negotiate better pleaterms,
while the agents, my supervisors, and I were all moving towards
[filing charges] — I did not feel comfortable sharing any information
about the case. It is also my practice not teftalk-about status before
the grand jury.

In her 2017 declaration in the CVRA litigation, Villafana explained that during these
exchanges, Villafaiia did not inform Edwards.of the existence of the NPA because she “did not
know whether the NPA remained viable at thattime orwhether Epstein would enter the state court
guilty plea that would trigger the NPA 72" Villafafia told OPR that she did not inform Edwards

also had interactions with other victims™attorneys, For example, another attorney informed OPR that he spoke to
Villafafia two to five times concepning the,status of the case and each time was told that the case was under
investigation. The attorney noted, f[W]c never got any information out of [Villafafia]. We were never told what was
happcning or going on to any extent.®, Villafaria’s counscl told OPR that Villafafia did not have any intcraction with
the attorney or his law partner until aficr Epsicin’s statc court plea hearing, and that in her written commnunications
responding to the attorney ’s\inquirics, she provided information to the extent possible. OPR found no documentation
that Villafafia’s communicatigns with the attorney occurred prior to Junc 30, 2008. Villafafia also had more ministerial
interactions with otlier victimscounsel, as well as contact regarding their ongoing civil cases. For example, in March
2008, one victim’s attorney informed Villafana of his representation of a victim and requested that the government
provide himwith photographs of the victim and information concerning the tail registration number for Epstein’s
airplane. Villafaiia responded that she was unable to provide the requested information, but asked that counsel keep
her updated about the civil litigation.

33 Villafafia later stated in a July 9, 2008 declaration filed in the CVRA litigation that, although she invited
Edwards to provide her with information, “[n]othing was provided.”

349 Edwards did not respond to OPR’s request to interview him, although he did assist OPR in locating other

attorneys who were representing victims.

330 The government later admitted in court filings that Villafaiia and Edwards “discussed the possibility of
federal charges being filed in the future and that the NPA was not mentioned.” Doe, Govermnent’s Response to
Petitioners” Statement of Undisputed Material Facts in Support of Petitioners’ Motion for P;am'al Summary Judgment
at 14, 101 (June 6, 2017).
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about the NPA because it was “confidential” and because the case was under “investigation and
leading towards” the filing of charges. Villafana recalled mentioning th¢ conversation to her
supervisors and the case agents because she “thought he was somebody who could be of assistance
to us and . . . could perhaps persuade Alex Acosta that this was a case that was meritorious and
should be prosecuted.”

Nevertheless, when OPR asked Villafafia why she did not inform Edwards of the same
information that the FBI and she had provided to Wild in October 2007 and January 2008,
Villafaiia explained that she felt “prohibited”:

At the time that 1 spoke with him, you know, there had been all of
this . . . letter writing or all of these concerns and instructions that‘l
had been given by Alex [Acosta)] and Jeff [Sloman] not to disclose
things further and not to have any involvement in Victim
notification, and so I felt like that prohibited me from tellingthim
about the existence of the NPA.

X. JUNE 2008: EFFORTS TO NOTIFY VICTIMS ABOUTTHE JUNE 30,2008 PLEA
HEARING

The Epstein team’s appeals through the Departmentiended on June 23, 2008, when the
Deputy Attorney General determined that “federal/proseeution of this case is appropriate” and
Epstein’s allegations of prosecutorial misconductdiduiot rise to a level that would undermine such
a decision. Immediately thereafter, at Sloman’s‘instruction, Villafafia notified Lefkowitz that
Epstein had until “the close of business on Meonday, June 30, 2008, to comply with the terms and
conditions of the agreement . . . including,entry ‘of a guilty plea, sentencing, and surrendering to
begin his sentence of imprisonment.” “Thatsame day, Villafafia made plans to file charges on July
1, 2008, if Epstein did not enter his'guilty'plea by the June 30 deadline.

On Friday, June 27, 2008, Villafafia received a copy of the proposed state plea agreement
and learned that the plea hearing was scheduled for 8:30 a.m. on Monday, June 30, 2008. Also on
that Friday, Villafafia_submitted to Sloman and Criminal Division Chief Senior a “final final”
proposed federal indictment,of Epstein.

Villafaiia and the FBI finalized the government’s victim list that they intended to disclose,
for § 2255 purposes, to Epstein after the plea and, at Sloman’s instruction, Villafafia contacted
PBPD Chitef Reiter to ask him to notify the victims of the plea hearing. Villafafia told OPR that
Sloman said, “Chief Reiter could contact the victims from the state case, and tell them about the
plea.”3™\On"Saturday, June 28, 2008, Villafafia emailed Sloman to inform him that PBPD Chief
Reiter “is going to notify victims about the plea.”3%?

31 Villafaiia further stated, “I requested permission to make oral notifications to the victims regarding the
upcoming change of plea, but the Office decided that victim notification could only come from a state investigator,
and Jeff Sloman asked PBPD Chief Reiter to assist.”

352 Sloman replied, “Good.”
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Villafaiia told OPR that before the state plea hearing, she sent Reite:r a list of the victims,
including their telephone numbers, to notify and asked him to destroy the llst Villafaita recalled
that Reiter told her that he would “try to contact as many as he could” and that he would destroy
the list afterwards. Villafaia did not recall being “asked [to] provide a list of all our victims to the
State Attorney’s Office.” !

In his 2009 deposition, Reiter stated that Villafaia sent him a letter “around the time of
sentencing,” listing the victims in the federal investigation, and that she asked him to destroy the
letter after he reviewed it. Reiter recalled that he requested the list because he was awarg that the
state grand jury’s indictment of Epstein did not include all of the victims that the.PBPD had
identiﬁedﬁzgnd he “wanted to make sure that some prosecution body had considered allhof our
victims.”

In her 2017 declaration in the CVRA litigation, Villafafia stated that she'and the PBPD
“attempted to notify the victims about [the June 30] hearing in the shopt timeavailable to us.”>**
In her 2008 declaration, however, Villafafia conceded that “all known victims| were not notified.”

Villafaia told OPR that Edwards was the only victim attomey she was authorized to
contact—she thought probably by Sloman—about the June 30, 2008 plea hearing because Edwards
“had expressed a specific interest in the outcome.” Villafaila. recatled, “I 'was told that I could
inform [Edwards] of [the plea date], but I still couldn’linform him of the NPA 3> In her 2008
declaration in the CVRA litigation, Villafafia stated that she called Edwards and informed him of
the plea hearing scheduled for Monday; Villafafia stated that Edwards told her that he could not
attend the hearing but “someone” would be present. pIn a later filing in the CVRA litigation,
however, Edwards asserted that Villafafa teldyhim only that “Epstein was pleading guilty to state
solicitation of prostitution charges involving other victims—not Mr. Edwards’ clients nor any of
the federally-identified victims.”3*® £Edwards further claimed that because Villafafia failed to
inform him that the “guilty pleas in stateycourt would bring an end to the possibility of federal
prosecution pursuant to the plea.agreément,” his clients did not attend the hearing. Villafafia told
OPR that her expectation wag that thejstate plea proceeding would allow Edwards and his clients
the ability to comment on thegesolution:

353 Reiter showed the letter to the lead Detective so he could “confirm that all of the victims that we had for the
state case weredncluded,on that.” The Detective “looked at it and he said they e all there and then [Reiter] destroyed
it.” The Détectiveirecalled viewing the list in Reiter’s office, but he could not recall when Reiter showed it to him.

354 The FBIco-case agent told OPR that “I don’t think the [FBI] reached out to anyone.”

335 Villafaiia told OPR that she thought that it was Sloman who gave her the instructions, but she could not
“remember the specifics of the conversation.”

36 Villafaiia stated that she “never told Attorney Edwards that the state charges involved ‘other victims,” and

neither the state court charging instrument nor the factual proffer limited the procurement of prostitution charge to a
specific victim.” Although Edwards criticized Villafaiia’s conduct in his CVRA ﬁlmgs' in his recently published
book, Edwards described Villafafia as a “kindhearted prosecutor who tried to do right,” noung that she “believ[ed] in
the victims and trfied] . . . to bring down Jeffrey Epstein.” Bradley J. Edwards with Brittany Henderson, Relentless
Pursuit at 380 (Gallery Books 2020). :

|
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[M]y expectation of what was going [to] happen at the plea was that
it would be like a federal plea where there would be a factual proffer
that was read, and where the judge would ask if there were any
victims present who wanted to be heard, and that at that point if Brad
Edwards wanted to address the court or if his clients wanted to
address the court, they would be given the opportunity to do s0.%*’

Sloman told OPR that he did not recall directing Villafaiia to contact anyone about the plea
hearing or directing her specifically not to contact anyone about it. Acosta told OPR that he
believed the state would notify the victims of the “all-encompassing plea” resolving(the federal
case “and [the victims would] have an opportunity to speak up at the state court hearing.”
Nevertheless, Acosta did not know whether the state victims overlapped with the'federal victims
or whether the USAQO “shared that list with them.” Villafafia told OPR thatysheyand Acosta
“understood that the state would notify the state victims” but that neither of them were aware “that
the state only believed they had one victim ”3* Villafafia told OPR tHat there-was “very little”
communication between the USAOQ and the State Attorney’s Office, and although she discussed a
factual proffer with the State Attorney’s Office and “the fact that ., the federal investigation had
identified additional victims,” she did not recall discussing “wh@ the specific people were that they
considered victims in the state case.”***

Sloman told OPR that the “public perception . ~that wetied to hide the fact of the results
of this resolution from the victims” was incorrect. He explained:

[E]ven though we didn’t hayé€ a legal/obligation, I felt that the
victims were going to be notified and the state was going . . . to
fulfill that obligation, andyeven as another failsafe, [the victims)]
would be notified of .~ \thewestitution mechanism that we had set
up on their behalf.

Sloman acknowledged that although neither the NPA terms nor the CVRA prevented the USAO
from exercising its discretion to,notify the victims,

it was [of],concern that this was going to break down and . . . result
ip*us prosecuting Epstein and that the victims were going to be
witnesses and if we provided a victim notification indicating, hey,
you're going to get $150,000, that’s . . . going to be instant
impeachment for the defense. ‘

35% Assistant State Attorney Belohlavek told OPR that federal victims who were not a party to the state case
would'not have been able to simply appear at the state plea hearing and participate in the proceedings. Rather, such a
presentation would have required coordination between the USAO and the State Attorney’s Office and additional
investigation of the victims’ allegations and proposed statements by the State Attorney’s Office.

358 In an email a few months earlier, Villafaia rioted, “The state indictment [for solicitation of adult prostitution]
is related to two girls. One of those girls is included in the federal [charging document], the other is not.”

359 As noted in Chapter Two, Villafafia had stopped communicating with the State Attorney’s Office regarding
the state case following Epstein’s defense team’s objections to those communications.
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When asked why the USAO did not simply notify the victims of the chz:mge of plea hearing,
Sloman responded that he “was more focused on the restitution provisions. ]I didn’t get the sense
that the victims were overly interested in showing up . . . at the change of pl Fa.”

Also, in late June, Villafaiia drafted a victim notification letter concerning the June 30,
2008 plea.*®® Villafafia told OPR that, because “Mr. Acosta had agreed in December 2007 that we
would not provide written notice of the state change of plea, the written victim notifications were
prepared to be sent immediately following Epstein’s guilty plea.”?%! As she did with prior draft
victim notification letters, Villafafia provided the draft to the defense for comments.3¢2

Although Epstein’s plea hearing was set for June 30, 2008, Villafaiia took steps to facilitate
the filing of federal charges on July 1, 2008, in the event he did not plead guilty in\state court.

OPR reviewed voluminous Epstein-related files that the State Attorney’s Office made
available online, but OPR was unable to locate any document establishing thatibefore the hearing
date, the state informed victims of the June 30, 2008 plea. On March 12,2008, the State Attorney’s
Office issued trial subpoenas to three victims and one non-law enforcement-witness commanding
the individuals to “remain on call” during the week of July 8,20087) However, the Palm Beach
County Sheriff was unable to serve one of the victims in person because the victim was “away [at]
college.”

XI. JUNE 30, 2008: EPSTEIN ENTERS HIS GUILTY PLEAS IN A STATE COURT
HEARING AT WHICH NO VICTIMS ARE PRESENT

On June 30, 2008, Epstein appeared imstate court in West Palm Beach, with his attorney
Jack Goldberger, and pled guilty to an infermationcharging him with procuring a person under 18
for prostitution, as well as the indictment,charging him with felony solicitation of prostitution. The
information charged that betweenAugust'ly 2004, and October 9, 2005, Epstein “did knowingly
and unlawfully procure for prostitution, or caused to be prostituted, [REDACTED)], a person under
the age of 18 years,” and refefred to no’other victims. The indictment did not identify any victims
and alleged only that Epstein engaged in the charged conduct on three occasions between August
1, 2004, and October 31, 2005. Although the charges did not indicate whether they applied to
multiple victims, during theshearing, Assistant State Attorney Belohlavek informed the court that
“[t]here’s several victims. When the court asked Belohlavek whether “the victims in both these
cases [were] i ‘agreement with the terms of this plea,” Belohlavek replied, “I have spoken to
several myself and Bhave spoken to counsel, through counsel as to the other victim, and I believe,

369 Sloman forwarded the draft victim notification letter to Acosta, who responded with his own edited version
stating\" What do you think?” Villafaiia edited it further.

361 The letter began with the statement, “On June 30, 2008, Jeffrey Epstein . . . entered a plea of guilty.” A week

after Epstein’s state guilty plea, Villafaia notified Acosta, Sloman, and other supervisors that “[Epstein’s local
attorney] Jack Goldberger is back in town today, so I am hoping that we will finalize the last piece of our agreement—

the victim list and Notification. If I face resistance on that front, I will let you know.”
|

362 According to Villafaiia, either Acosta or Sloman made the decision to send the 1}otiﬁcau'ons following the
state plea and to share the draft notification letters with the defense.
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yes.” The court also asked Belohlavek if the juvenile victim’s parents or guardian agreed with the
plea, and Belohlavek stated that because the victim was no longer under age !18, Belohlavek spoke
with the victim’s counsel, who agreed with the plea agreement.?3 ‘

Both Villafaiia and the FBI case agent were present in the courtroom gallery to observe the
plea hearing. Later that day, Villafaiia met with Goldberger and gave him the list of 31 individuals
the government was prepared to name as victims and to whom the § 2255 provision applied.

In her 2015 CVRA case declaration, Wild stated that, “I did not have any reason to attend
that hearing because no one had told me that this guilty plea was related to the FBI's investigation
of Epstein’s abuse of me.” She stated that she “would have attended and tried to_objectyto the
judge and prevent that plea from going forward,” had she known that the statedplea “had some
connection to blocking the prosecution of my case.” Similarly, CVRA petitioner-Jane Doe #2
stated that “no one notified me that [Epstein’s] plea had anything to do with my case against him.”

An attorney who represented several victims, including one whom the state had
subpoenaed for the potential July trial, told OPR that he was present in court’on June 30, 2008, in
order to serve a complaint upon Epstein in connection with a eivil lawsuit brought on behalf of
one of his clients. The USAO had not informed him about.thé,plea hearing 3** Moreover, the
attorney informed OPR that, although one of the victims e represented had been interviewed in
the PBPD’s investigation and had been deposed by Epstein’s\attorneys in the state case (with the
Assistant State Attorney present), he did not recall receiving any notice of the June 30, 2008 plea
hearing from the State Attorney’s Office 3% Simildrly, another of the victims the state had
subpoenaed for the July trial told OPR through*hemattorrey that she received subpoenas from the
State Attorney’s Office, but she was not inyited to oraware of the state plea hearing. Belohlavek
told OPR that she did not recall whethershe contacted any of the girls to appear at the hearing,
and she noted that given the charge of‘Seligitation of prostitution, they may not have “technically”
been victims for purposes of noticeinder Elorida law but, rather, witnesses. On July 24, 2008, the
State Attorney’s Office sent letters toAwolvictims stating that the case was closed on June 26, 2008
(although the plea occurred on June 30; 2008) and listed Epstein’s sentence. The letters did not
mention the NPA or the federal investigation.

XII. SIGNIFICANTPOST-PLEA DEVELOPMENTS

A. Immediately After Epstein’s State Guilty Pleas, Villafafia Notifies Some
Victims® Attorneys

Villafaia’s contemporaneous notes show that immediately after Epstein’s June 30, 2008
guilty pleas, she attempted to reach by telephone five attorneys representing various victims in

363 Villafafia, who was present in court and heard Belohlavek’s representation, told OPR that she had no
information as to whether or how the state had notified the victims about the plea hearing.

364 Villafafia did contact this attorney’s law partner later that day.

365 When interviewed by OPR in 2020, this same attorney indicated that he was surprised to learn that despite
the fact that his client was a minor at the time Epstein victimized her, she was not the minor victim that the stale
identified in the information charging Epstein.
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civil suits that were pending against Epstein.’*® Villafafia also emailed lone of the pro bono
attorneys she had engaged to help victims avoid defense harassment, mformmg him that the federal
investigation had been resolved through a state plea and that Epstein had an] ‘agreement” with the
USAO “requir[ing] him to make certain concessions regarding possible civil suits brought by the
victims.” Villafafia advised Goldberger: “The FBI has received several calls regarding the [NPA].
I do not know whether the title of the document was disclosed when the [NPA] was filed under
seal, but the FBI and our Office are declining comment if asked.”

B. July 7,2008: The CVRA Litigation Is Initiated

On July 3, 2008, victims’ attorney Edwards spoke to Villafana by telephone about the
resolution of the state case against Epstein “and the next stage of the federal prosecution.”*®’ In
his 2017 affidavit filed in the CVRA litigation, Edwards asserted that during this conversation,
Villafafia did not inform him of the NPA, but that during the call, he sensed that the USAO “was
beginning to negotiate with Epstein concerning the federally identified/Crimes:”However, in an
email Villafafia sent after the call, she informed Sloman that during the call, Edwards stated that
“his clients can name many more victims and wanted to know if we can“get out of the deal.”
Villafafia told Sloman that after she told Edwards that the/govemment was bound by the
agreement, assuming Epstein completed it, Edwards asked~that\ ‘if there is the slightest bit of
hesitation on Epstein’s part of completing his performance, that'he and his [three] clients be
allowed to consult with [the USAQ] before making a déeision,” 6

That same day, Edwards wrote a letter toVillafaiia, complaining that Epstein’s state court
sentence was “grossly inadequate for a predater of'this magnitude” and urged Villafafia to “move
forward with the traditional indictments and ciminal prosecution commensurate with the crimes
Mr. Epstein has committed.”

On July 7, 2008, Edwards filed his emergency petition in the U.S. District Court for the
Southem District of Florida on behalf of Courtney Wild, who was then identified only as “Jane
Doe.” She was soon joined by a second petitioner, and they were respectively referred to as “Jane
Doe 17 and “Jane Doe 2.73% 'Edwards claimed that the government had violated his clients’ rights
under the CVRA by negotiating to resolve the federal investigation of Epstein without consulting
with the victims. The petition requested that the court order the United States to comply with the
CVRA. The USAOQ opp6sed the petition, arguing that the CVRA did not apply because there were

366 According to Villafafia’s handwritten notes from June 30, 2008, Villafafia left a message for two of the
attorneys.
367 In his 2017 affidavit filed in the CVRA case, Edwards recalled that his telephone conversation occurred on

June 30, 2008, but noted that it could possibly have occurred on July 3, 2008. g
368 Sloman responded, “Thanks.”

369 Later attempts by two additional victims to join the ongoing CVRA litigation were denied by the court.
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no federal charges filed against Epstein as a result of the government’s agreement in mid-2007 to
defer prosecution to the state >’

C. July 2008: Villafaiia Prepares and Sends a Victim Notification Letter to Listed
Victims

On July 8, 2008, Villafafia provided Goldberger with an updated victim list for 18 U.S.C.
§ 2255 purposes, noting that she had inadvertently left off one individual in her June 30, 2008
letter. Villafafia also informed the defense that, beginning the following day, she would distribute
notifications to each of the 32 victims and their counsel informing them that Epstein’s attorney
would be the contact for any civil litigation, if the victim decided to pursue damages. Finally, the
letter informed the defense that the government would consider a denial by Epstéin that any “one
of these victims is entitled to proceed under 18 U.S.C. § 2255” to be considered,a breach of the
terms of the NPA.

After exchanging emails and letters with the defense concerning the dontent of the notice
letter, Villafana drafted a letter she sent, on July 9 and 10, to nine victims who had previously
retained counsel. The letter informed the victims and their counsel that, “[i]n light of” Epstein’s
June 30, 2008 state court plea to felony solicitation of prostitution and procurement of minors to
engage in prostitution, and his sentence of a total of 184months’ imprisonment followed by 12
months’ community control, “the United States has agréed to'defer federal prosecution in favor of
this state plea and sentence, subject to certain conditions.” The letter included a reference to the
18 U.S.C. § 2255 provision of the NPA, and although the defense had never agreed to it, used
language from Acosta’s December 19, 2007 letter'to Epstein defense attorney Sanchez clarifying
the damages provision. The paragraph belowywas described as “[o]ne such condition to which
Epstein has agreed”:

Any person, who while a'minor, was a victim of a violation of an
offense enumeratedin Title 18, United States Code, Section 2255,
will have the/same nghts to proceed under Section 2255 as she
would have had, if Mr. Epstein had been tried federally and
convicted of an enumerated offense. For purposes of implementing
this paragraph, the United States shall provide Mr. Epstein’s
attorneys| with a list of individuals whom it was prepared to
name . . . as victims of an enumerated offense by Mr. Epstein. Any
judieial authority interpreting this provision, including any authority
determining which evidentiary burdens if any a plaintiff must meet,
shall consider that it is the intent of the parties to place these
identified victims in the same position as they would have been had
Mr. Epstein been convicted at trial. No more; no less.

On July 10, 2008, Villafafia sent Goldberger a “Final Notification of Identified Victims,”
highlighting the defendant’s obligations under the NPA concerning victim lawsuits pursuant to

}
310 As described in Section XI1.G of this Part, the matter continued in litigation for; vears and resulted in the
district court’s February 21, 2019 opinion concluding that the government violated the victims’ rights under the CVRA
by failing to consult with them before signing the NPA.
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18 U.S.C. § 2255 and again listing the 32 “individuals whom the United States was prepared to

name as victims of an enumerated offense.” 37! The same day, Villafafia sent Goldberger a second
letter, noting that the defense would receive copies of all victim notifications on a rolling basis.

Villafafia informed her managers that the FBI case agents would reach out by telephone to
the listed victims who were unrepresented, to inform them that the case was resolved and to
confirm their addresses for notification by mail. With regard to the content of the telephone calls,
Villafafa proposed the following language to the case agents:

We are calling to inform you about the resolution of the Epstein
investigation and to thank you for your help.

Mr. Epstein pled guilty to one child sex offense that will require-him
to register as a sex offender for life and received a sentence of 18
months imprisonment followed by one year of home confinement:
Mr. Epstein also made a concession regarding the payment of
restitution.

All of these terms are set out in a letter that AUSAVillafafia is going
to send out. Do you have a lawyer? Get name)or address. If not[,]
where do you want [the] letter sent? Iflyouthave questions when
you receive the letter, please understand‘that' we cannot provide
legal advice but the lawyers at ‘the" following victim rights
organizations are able to help you atno cest to you. (Provide names
and phone numbers)

Also ask about counselifig and letthem know that counseling is still
available even though the'investigation is closed.

On July 21, 2008, Villafafia sentthe letter to the 11 unrepresented victims whose addresses
the FBI had by that time confirmed.) Villafafia provided Epstein’s defense counsel with a copy of
the letter sent to each victim, direetly or though counsel (with the mailing addresses redacted).

D. July — August 2008: The FBI Sends the Victim Notification Letter to Victims
Residing Outside of the United States

Whiletattempting to locate and contact the unrepresented victims, the FBI obtained contact
information for two victims residing outside of the United States. On July 23 and August 8, 2008,
respectivelythe FBI Victim Specialist transmitted an automated VNS form notification letter to
each.victim through the FBI representative at the U.S diplomatic mission for each country. This

3t A month later, in an August 18, 2008 letter to the USAO, the defense sought to limit the government’s victim

list to those victims who were identified before the Seplember 24, 2007 execution of the NPA. Villafafia also raised
with Acosla, Sloman, and other supervisors the question whether the USAO had developed sufficient evidence to
include new victims it had identified since creation of the July 2008 list and whether Jane Doe #2, who had previously
given a stalement in support of Epstein, should be added back to the list. Ultimately, Villafafia sent the defense a
letter confirming that the government’s July 10, 2008 victim list was “the final list.”
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letter was substantially identical to the previous FBI victim notification lette[r the FBI had sent to
victims (in 2006, 2007, and 2008) in that it identified each recipient as “a possnble victim of a
federal crime” and listed her eight CVRA rights.

The letter did not indicate that Epstein had pled guilty in state court-on June 30, 2008, or
that the USAO had resolved its investigation by deferring federal prosecution in favor of the state
plea. Rather, like the previous FBI VINS-generated letter, the letter requested the victims’
“assistance and cooperation while we are investigating the case.”

For each of the two victims residing outside of the United States, Villafaiia also drafted a
notification letter concerning the June 30, 2008 plea and the 18 U.S.C. § 2255 process, which were
to be hand delivered along with the FBI's letters. However, FBI records do notireflect whether
the USAQ’s letter was delivered to the two victims.

E. August — September 2008: The Federal Court Orders the)USAO to Disclose
the NPA to Victims, and the USAO Sends a Revised Victim Notification Letter

On August 1, 2008, the petitioners in the CVRA litigation filed a motion seeking access to
the NPA. The USAO opposed the motion by relying on the gonfidentiality portion of the NPA 372
On August 21, 2008, the court ordered the government te{provide the petitioners with a copy of
the NPA subject to a protective order. In addition, thefeourtiordered the government to produce
the NPA to other identified victims upon request:

(d) If any individuals who haye been identified by the USAO as
victims of Epstein and/or any attormey(s) for those individuals
request the opportunity to reviewithe [NPA], then the USAO shall
produce the [NPA] to these/individuals, so long as those individuals
also agree that they shall net disclose the [NPA] or its terms to any
third party absent further)court order, following notice to and an
opportunity for Epsteinis counsel to be heard[ .]*7

In September 2008, the USAO sent a revised notification letter to victims, and attorneys
for represented victims;»eonceming Epstein’s state court guilty plea and his agreement to not
contest liability in victimi civil suits brought under 18 U.S.C. § 225537 The September letter
appeared to address concems raised by Epstein attorney Lefkowitz that the government’s earlier
notification letterwreferenced language concerning 18 U.S.C. § 2255 that the government had
proposed/in A¢osta’s December 19, 2007 letter to Epstein attorney Sanchez, but that the defense

had not accepted.3”> As a result of the defense objection, Villafafia determined that she was

3 Pursuant to paragraph 13 of the NPA, Villafafia made Epstein’s attorneys aware of the petitioners’ request

for the NPA.

373 Doe, Order to Compel Production and Protective Order at 1-2 (Aug. 21, 2008).

374

|
The USAQ also sent a notification letter to additional victims who had not received a notification letter in
July. ‘

313 This issue is discussed more fully in Chapter Two.
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obligated to amend her prior letter to victims to correct the reference to the December letter.®"
Accordingly, the September letter contained no information about the parties’ intent in
implementing 18 U.S.C. § 2255, but merely referred to the NPA language !,concerning Epstein’s
waiver of his right to contest liability under the provision. In addition, 'the September letter
described the appointment of a special master, the special master’s selection of an attorney to
represent the victims in their 18 U.S.C. § 2255 litigation against Epstein, and Epstein’s agreement
to pay the attomey representative’s fees arising out of such litigation. The letter also clarified that
Epstein’s agreement to pay for attorneys’ fees did not extend to contested litigation against him.

The government also intended for the letter to comply with the court’s ordersconcerning
providing victims with copies of the NPA. The initial draft included a paragraphyadvising the
victims that they could receive a copy of the NPA:

In addition, a judge has ordered that the United States| make
available to any designated victim (and/or her attorney)a copy.of
the actual agreement between Mr. Epstein and the United States, so
long as the victim (and/or her attorney) reviews, signs, and‘agrees to
be bound by a Protective Order entered by the Court. If [the victim]
would like to review the Agreement, please let meknow, and 1 will
forward a copy of the Protective Order forher signature.

The government shared draft versions of the’September letter with Epstein’s counsel and
responded to criticism of the content of the proposedietter. For example, in response to the above
language regarding the August 21, 2008 court*order invthe CVRA litigation, the defense argued
that there was “no court order requiring the government to provide the alleged ‘victims’ with notice
that the [NPA] is available to them uponsequest and doing so is in conflict with the confidentiality
provisions of the [NPA].” In responsey and,in consultation with USAO management, Villafaiia
revised the paragraph as follows:

In addition, thére has beén litigation between the United States and
two other victims regarding the disclosure of the entire agreement
between the United States and Mr. Epstein. [The attorney selected
by the special master] can provide further guidance on this issue, or
if you select another attorney to represent you, that attorney can
rfeview the Court’s order in the [CVRA litigation].

On September 18, 2009, a state court judge unsealed the copy of the NPA that had been
filed in the state case.>”’

316 In the letter, Villafafia expressed frustration with defense counsels’ claim relative to the December 19, 2007
letter that was included in the July 2008 notification letter, noting that the July 2008 letier had been approved by
defense counsel before being sent. '

317 See Susan Spencer-Wendel, “Epstein’s Secret Pact With Fed Reveals ‘Highly Unusual® Termws,” Palm Beach
Post, Sept. 19, 2009. :
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F. 2010 — 2011: Department and Congressional |Actions Regarding
Interpretation of the CVRA '

In connection with the Department’s 2010 effort to update its 2005 é}uidelines, the Office
of the Deputy Attorney General convened a Victim of Crimes Working Group that asked OLC to
revisit its 2005 preliminary review concerning the definition of “crime victim” under the CVRA
and solicited input concerning the issue from Department components and federal law enforcement
agencies. In response, OLC issued a December 17, 2010 opinion entitled, The Availability of
Crime Victims’ Rights Under the Crime Victims' Rights Act of 2004. Based on the <CVRA’s
language, relevant case law, and memoranda opinions from Department components, OLC
reaffirmed its 2005 conclusion that CVRA rights do not vest until a criminal charge-has beenfiled
(by complaint, information, or indictment) and the rights cease to be available if “all charges are
dismissed either voluntarily or on the merits (or if the {glovernment declines'to bring formal
charges after the filing of a complaint).”3"®

After OLC issued its opinion, the Department revised the 2005 Guidelines in October 2011
but did not change its fundamental position that the CVRA rights«did not vest until after criminal
charges were filed. The 2011 revision did, however, add langudge concerning victim consultation
before a defendant is charged: “In circumstances where plea negotiations occur before a case has
been brought, Department policy is that this should includefeasonable consultation prior to the
filing of a charging instrument with the court”3” The,useyef the word “should” in the 2011
Guidelines indicates that “personnel are expected, to.take the action . . . unless there is an
appropriate, articulable reason not to do so.”** 4Nevertheless, the required consultation “may be
general in nature” and “does not have to be specifie,to a particular plea offer.”*®" The revisions
also specified that AUSAs were to ensure thatictims had a right to be reasonably heard at plea
proceedings. 382

On November 2, 2011, US. Senator Jon Kyl, a co-sponsor of the CVRA, sent a letter to
Attorney General Eric Holder*arguing/that the 2011 Guidelines revisions “conflict{ed] quite
clearly with the CVRA’s plain language” because the 2011 Guidelines did “not extend any rights
to victims until charges haveybeen filed.” The Department’s response:emphasized that the

38 OLC “expressfed] ng opinion” as to whether it is a matter of “good practice” to inform victims of their CVRA
rights prior to the filing of a complaint or after the dismissal of charges.

3’ See2011 Guidelines, Art. V, § G.2, available at https://www justice.gov/sites/default/files/olp/docs/
ag_guidelines2012: pdf. Inits 2011 online training video regarding the Guidelines, the Department encouraged such
consultdtionywhen reasonable, but it also continued to maintain that there was no CVRA nght to confer for pre-
indictmentplea negotiations.

380 See 2011 Guidelines, Art. I, §B.2.
381 See 2011 Guidelines, Art. V, § G.2.

382 The 2005 Guidelines contained no specific provision requiring AUSAS to ensure that victims were able to
exercise (heir right to be reasonably heard at plea proceedings, only at sentencing. See 2005 Guidelines, Art. 1V,
9 C.3.b.(2). However, the 2005 Guidelines generally require AUSAs to use their besl efforls to comply with the
CVRA, and the CVRA specifically alfords victims the right to be heard at plea proceedmgs The 2011 revision
remedied this omission. 1
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Department had made its “best efforts in thousands of federal and District of Columbia cases to
assert, support, and defend crime victims’ rights.” The response also referenced OLC’s December
2010 opinion concluding that CVRA rights apply when criminal proceedings are initiated, noting
that “the new AG Guidelines go further and provide that Department prosecutors should make
reasonable efforts to notify identified victims of, and consider victims’ views about, prospective
plea negotiations, even prior to the filing of a charging instrument with the court.”3%

In 2015, Congress amended the CVRA, and added the following two rights:

(9) The right to be informed in a timely manner of any plea bargain
or deferred prosecution agreement.

(10) The right to be informed of the rights under this section and'the
services described in section 503(c) of the Victims’ Rights and
Restitution Act of 1990 (42 U.S.C. 10607(c)) and provided contact
information for the Office of the Victims’ Rights Ombudsman of the
Department of Justice.

G. The CVRA Litigation Proceedings and CutrentStatus

While the CVRA litigation was pending in thezSouthern District of Florida, numerous
federal civil suits against Epstein, brought in the same district, were transferred to the same judge
as “related cases,” as a matter of judicial economy pursuant to the Local Rules. As the parties
agreed on settlements in those civil cases, they’were,dismissed.*** Several of the victims who had
settled their civil cases filed a pleading in the €VRA’litigation asking the court to “maintain their
anonymity” and not “further disseminatef}’ theirjidentities to the CVRA petitioners.>®’

In the CVRA case, the petitioners claimed that the government violated their CVRA rights
to confer by (1) negotiating and-signingthe NPA without victim input; (2) sending letters to the
victims claiming that the matter was “under investigation” after the NPA was already signed; and
(3) not properly informing ‘the victims that the state plea would also resolve the federal
investigation. In addition, the petitioners alleged that the government violated their CVRA right
to be treated with fairness by-concealing the NPA negotiation and also violated their CVRA right
to reasonable notice by concealing that the state court proceeding impacted the enforcement of the
NPA and resolved the federal investigation.

During the litigation, the USAO argued that (1) the victims had no right to notice or
confefral about'the NPA because the CVRA rights did not apply pre-charge; (2) the government’s

383 157 Cong. Rec. $7359-02 (2011) (Kyl letter and Department response).

384 Epstein also resolved some county court civil cases during this time period as well. In addition, numerous
other cases were resolved outside of formal litigation. For example, one attorney told OPR that he resolved 16 victim
cases, but did not file all cases with the court. Court data indicate that the attorney filed only 3 of the 16 cases he said
he resolved.

385 Doe, Response to Court Order of July 6, 2015 and United States’ Notice of Partial Compliance at 1 (July 24,
2015).
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letters to victims sent after the NPA was signed were not misleading in stating that the matter was
“under investigation” because the government continued to investigate given its uncertainty that
Epstein would plead guilty; and (3) Villafafia contacted the petitioners’ attorney prior to Epstein’s
state plea to advise him of the hearing. Nonetheless, Villafafia told OPR that, while there were
valid reasons for the government’s position that CVRA rights do not apply pre-charge, “[This is
a case where I felt we should have done more than what was legally required. I was obviously
prepared to spend as much time, energy and effort necessary to meet with each and every [victim].”

Over the course of the litigation, the district court made various rulings interpreting the
provisions of the CVRA, including the court’s key conclusion that victim CVRA rights| “attach
before the Government brings formal charges against a defendant.” The court.also held that
(1) “the CVRA authorizes the rescission or ‘reopening’ of a prosecutorial agreement] including a
non-prosecution agreement, reached in violation of a prosecutor’s conferral ebligations under the
statute”; (2) the CVRA authorizes the setting aside of pre-charge prosecutorial agreements”;
(3)the CVRA’s “reasonable right to confer” “extends to the pre-Chargewstdte of criminal
investigations and proceedings”; (4) the alleged federal sex crimes committed by Epstein render
the Doe petitioners “victims” under the CVRA,; and (5) “questions pertaining to [the] equitable
defense[s] are properly left for resolution after development ofa full ‘evidentiary record.”

On February 21, 2019, the district court grantéd the pefitioners’ Motion for Partial
Summary Judgment, ruling that “once the Governmeént failed’to advise the victims about its
intention to enter into the NPA, a violation of the/CVRAyoccurred.” The government did not
dispute the fact that it did not confer with the petitioners pfior to signing the NPA, and the court
concluded that “[a]t a bare minimum, the CVRA required the Government to inform Petitioners
that it intended to enter into an agreement ngt to,prosecute Epstein.” The court found that the post-
NPA letters the government sent to victims deseribing the investigation as ongoing “misled the
victims to believe that federal prosecution.was still a possibility” and that “[i]t was a material
omission for the Government toSuggestito the victims that they have patience relative to an
investigation about which it had.already bound itself not to prosecute.” 3%

The court relied on Dean and BP Products to support its holding and noted that the
government’s action with respect to the NPA was especially troubling because, unlike a plea
agreement for which the yietims could voice objection at a sentencing hearing, “[o]nce an NPA is
entered into witheut notice, the matter is closed and the victims have no opportunity to be heard
regarding any/aspect of the case.” The court also highlighted the inequity of the USAQO’s failure
to communicate with the victims while it simultaneously engaged in “lengthy negotiations” with
Epstein’s counsel and assured the defense that the NPA would not be “made public or filed with
the Court

Although the USAO defended its actions by citing the 2005 Guidelines for the
Department’s position that CVRA rights do not attach until after a defendant is charged, the court
was “not persuaded that the [G]uidelines were the basis for the Government’s decision to withhold
information about the NPA from the victims.” The court found that the government’s reliance on

386 The court did not resolve the factual question as to whether the victims were given adequate notice of
Epstein’s state court plea hearing.
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the 2005 Guidelines was inconsistent with positions the USAO had taken in'correspondence with
Epstein’s attorneys, in which the government acknowledged that “it had obllgatlons to notify the
victims.” The court ordered the parties to submit additional briefs regardmg the appropnate
remedies. Accordingly, the petitioners requested multiple specific remedies, including rescission
of the NPA; a written apology to all victims from the government; a meeting with Acosta,
Villafafia, and her supervisors; access to government records, including grand jury materials;
training for USAO employees; and monetary sanctions and attorneys’ fees.>%’

Following Epstein’s indictment on federal charges in New York and subsequeht death
while in custody, on September 16, 2019, the district judge presiding over the CVRA€ase denied
the petitioners’ motion for remedies and closed the case, stating that Epstein’s death<‘rendered the
most significant issue that was pending before the Court, namely, whether thesGovernment’s
violation of Petitioners’ rights under the CVRA invalidated the NPA, moot.”?*® “The ‘eourt did not
order the government to take corrective measures, but stated that it “fully expects the Government
will honor its representation that it will provide training to its employees about'the CVRA and the
proper treatment of crime victims.”*® The court also denied the petitioners’ request for attorneys’
fees, finding that the government did not act in bad faith, because,“[a]lthotgh unsuccessful on the
merits of the issue of whether there was a violation of the«CVRA, the Government asserted
legitimate and legally supportable positions throughout thislitigation.”

On September 30, 2019, Wild appealed the, districtycourt’s rejection of the requested
remedies, through a Petition for a Writ of Mandamus filed with the U.S. Court of Appeals for the
Eleventh Circuit.**® In its responsive brief, the{govémment expressed sympathy for Wild and
“regret[] [for] the manner in which it commufiicated with her in the past.”*®! Nevertheless, the
government argued that, “as a matter of law, the legal obligations under the CVRA do not attach
prior to the government charging a case’and thus;y“the CVRA was not triggered in SDFL because
no criminal charges were brought.” 3> \The=government conceded, however, that with regard to
the New York prosecution in whiCh Epstein had been indicted, “[p]etitioner and other Epstein

#7 Doe, Janc Doe 1 and JaneDoe 2’s|Submission on Proposed Remedics (May 23, 2019).

88 Doe, Opinion and Order (Scpt. 16, 2019). Among other things, the court rejected the petitioners’ contention
that it did not address whether'the government had violated the victims’ CVRA right 1o be treated with fairness and
to receive fair notice of the(proceedings, noting that “[t]hese rights all flow from the right to confer and were
encompassed in the’Court’s ruling finding a violation of the CVRA.”

389 The Departiment’s Office of Legal Programs provided a training entitled Crime Victims’ Rights in the Federal
System to the USAO on January 10, 2020.

390 See Iore’ Wild, No. 19-13843, Petition for a Writ of Mandamus Pursuant to the Crime Victims’ Rights Act,
18U.S'C=§3771(d)(3) (Sept. 30, 2019).

i Wild, Brief of the United States of America in Response to Petition for Writ of Mandamus Under the Crime

Victims Rights Act at 14 (Oct. 31, 2019). As previously noted, at this poin, the litigation was being handled by the
U.S. Attorney s Office for the Northern District of Georgia.

392 The government also noted that although the CVRA was amended in 2015 to include a victim’s right to be
notified in a timely manner of plea bargains and deferred prosecution agreements, “the amendment did not extend to
non-prosecution agreements™ which, unlike plea agreements and deferred prosecution agreemenls do not require court
involvement.
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victims deserve to be treated with fairness and respect, and to be conferred with on the criminal
case, not just because the CVRA requires it, but because it’s the right thing to do.” During oral
argument on January 16, 2020, the government apologized for the USAQO’s treatment of Wild:

The issue is whether or not the office was fully transparent with
Ms. Wild about what it is that was going on with respect to the NPA,
and they made a mistake in causing her to believe that the case was
ongoing when in fact the NPA had been signed. The government
should have communicated in a straightforward and transparent way
with Ms. Wild, and for that, we are genuinely sorry.?%

On April 14, 2020, a divided panel of the Court of Appeals for the Eleventh, Circuit denied
Wild’s petition for a writ of mandamus, concluding that “the CVRA does notwapply before the
commencement of criminal proceedings—and thus, on the facts of this case} does not provide the
petitioner here with any judicially enforceable rights.”*** The court conductediathorough analysis
of the language of the statute, the legislative history, and previous court decisions. The court
distinguished /n re Dean as “dictum” consisting of a “three-sentence discussion . . . devoid of any
analysis of the CVRA’s text, history, or structural underpinnings’ The court noted that its
interpretation of the CVRA was consistent with the Department®s, 2010 OLC opinion concerning
victim standing under the CVRA and the Department’s<efforts,in”“implementing regulations.”
Finally, the court raised separation of powers concerns'withiWild’s (and the dissenting judge’s)
interpretation of victim standing under the CVRA, noting that such an interpretation would
interfere with prosecutorial discretion.

Nevertheless, the court was highly critical ofithe government’s conduct in the underlying
case, stating that the government “[s]eeminglyy. . . defer[red] to Epstein’s lawyers” regarding
information it provided victims about.the NPA and that its “efforts seem to have graduated from
passive nondisclosure to (or at least/€loseto) active misrepresentation.” The court concluded that
although it “seems obvious” that the gévernment “should have consulted with petitioner (and other
victims) before negotiating and executinig Epstein’s NPA,” the court could not conclude that the
government was obligated to'do so.) In addition, the dissenting judge filed a lengthy and strongly
worded opinion asserting that thesmajority’s statutory interpretation was “contorted” because the
“plain and unambiguous,text of the CVRA does not include [a] post-indictment temporal
restriction.”

On May 5, 2020, Wild filed a petition for rehearing en banc. On August 7, 2020, the court
granted the-petitionyfor rehearing en banc and vacated the panel’s opinion; as of the date of this
Report, a/briefing schedule has been issued and oral argument is set for December 3, 2020.

393 Audio recording of Oral Argument, Hild, No. 19-13843 (Jan. 16, 2020).

394 In re Wild, 955 F.3d 1196, 1220 (11th Cir. 2020).
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CHAPTER THREE

PART TWO: APPLICABLE STANDARDS

I STATUTORY PROVISIONS

Pertinent sections of the CVRA and the VRRA, applicable during the relevant time period,
are set forth below.

A. The CVRA, 18 U.S.C. § 3771
(a) Rights of Crime Victims. —A crime victim has the following rights:

(1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any public court proceeding, or any
parole proceeding, involving the crime or of any release or escape of the’accused.

(3) The right not to be excluded from any such public court(proceeding, unless the court, after
receiving clear and convincing evidence, determines that testimony by the victim would be
materially altered if the victim heard other testimony atthat proceeding.

(4) The right to be reasonably heard at any public'proceeding in the district court involving
release, plea, sentencing, or any parole proceeding.

(5) The reasonable right to confer with the attornéy for the Government in the case.

(6) The right to full and timely restitutiop/as previded in law.

(7) The right to proceedings free from Gnreasonable delay.

(8) The right to be treated with fairmess and with respect for the victim’s dignity and privacy.

(c) Best Efforts To Accord Rights.—
(1) Government.—Officers and employees of the Department of Justice . . . shall make their

best efforts to see that“erime victims are notified of, and accorded, the rights described in
subsection (a):

(e) Definitions.

(2) Crime victim.—
(A) 1In general. —The term “crime victim” means a person directly and proximately

harmed as a result of the commission of a Federal offense or an offense in the District of
Columbia. |
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B. The Victims’ Rights and Restitution Act of 1990 (VRRA), 34 U.S.C. § 20141,
Services to Victims (formerly cited as 42 USCA § 10607) I

(b) Identification of victims

At the earliest opportunity after the detection of a crime at which it may be done without
interfering with an investigation, a responsible official shall—

(1) identify the victim or victims of a crime;

(2) inform the victims of their right to receive, on request, the services described uf.subsection
(c); and

(3) inform each victim of the name, title, and business address and telephoneynamber of the
responsible official to whom the victim should address a request for €achyof the services
described in subsection (c).

(c) Description of services

(1) A responsible official shall—

(A) inform a victim of the place where the victim, may receive emergency medical and
social services;

(B) inform a victim of any restitution or other, relief to which the victim may be entitled
under this or any other law and manner in which such relief may be obtained;

(C) inform a victim of public and private programis that are available to provide counseling,
treatment, and other support to the victim; and

(D) assist a victim in contacting the persons who are responsible for prov1d1ng the services
and relief described in subparagraphs.(A), (B), and (C).

(2) A responsible official shallarrange for a victim to receive reasonable protection from a
suspected offender and persons acting in concert with or at the behest of the suspected offender.

(3) During the investigation and prosecution of a crime, a responsible official shall provide a
victim the earliest possible notice of— ‘

(A) th€'status of the investigation of the crime, to the extent it is appropriate to inform the
victim.and to the extent that it will not interfere with the investigation;

(B) thearrest of a suspected offender;

(C)vthefiling of charges against a suspected offender;

(D) the scheduling of each court proceedmg that the witness is elther required to attend or,
under section 10606(b)(4) of Title 42, is entitled to attend;

(E) the release or detention status of an offender or suspected offender;

(F) the acceptance of a plea of guilty or nolo contendere or the rendering of a verdict after
trial; and

(G) the sentence imposed on an offender, including the date on Wthh the offender will be
eligible for parole. j

i
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(4) During court proceedings, a responsible official shall ensure that a victim is provided a
waiting area removed from and out of the sight and hearing of the defendant and defense
witnesses. |

(e) Definitions

(2) the term “victim” means a person that has suffered direct physical, emotionalgor pecuniary
harm as a result of the commission of a crime . . . .

IL DEPARTMENT POLICY: THE 2005 ATTORNEY GENERAL GUIDELINES FOR
VICTIM AND WITNESS ASSISTANCE (2005 GUIDELINES)

In 2005, the Department revised its guidelines for victim and,witness assistance in order to
incorporate the provisions of the CVRA. The purpose of the-2005 Guidelines was “to establish
guidelines to be followed by officers and employees of Department of Justice investigative,
prosecutorial, and correctional components in the treatmentiof victims of and witnesses to crime.”
The relevant portions of the 2005 Guidelines are as follows:

Article IV: Services to Victims and Witnesses

A. Investigation Stage

The investigative agency’s respensibilities begin with the report of the crime and extend
through the prosecution of the case. In some instances, when explicitly stated, the
investigative agency’s responsibility for a certain task is transferred to the prosecuting
agency when charges jare filed;

2. ldentification|of Victims. At the earliest opportunity after the detection of a crime at
which_it‘may be done without interfering with an investigation, the responsible official of
the investigative agency shall identify the victims of the crime.

3 “Description of Services.
a. Information, Notice, and Referral

(1) Initial Information and Notice. Responsible officials must advise a victim
pursuant to this section at the earliest opportunity after detectlon of a crime at which
it may be done without interfering with an investigation. ‘To comply with this
requirement, it is recommended that victims be given a pnpted brochure or card
that briefly describes their rights and the available services, identifies the local
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service providers, and lists the names and telephone numbersiof the victim-witness
coordinator or specialist and other key officials. A victim must be informed of—

(a) His or her rights as enumerated in 18 U.S.C. § 3771(a).

(b) His or her right entitlement, on request, to the services listed in 42 U.S.C.
§ 10607(c).

(c) The name, title, business address, and telephone number of the responsible
official to whom such a request for services should be addressed.

(d) The place where the victim may receive emergency medical or social
services.

(e) The availability of any restitution or other relief (includirig crime victim
compensation programs) to which the victim may be entitled under this or any

other applicable law and the manner in which_such relief may be obtained.

(f) Public and private programs that dre awvailable to provide counseling,
treatment, and other support to the vietim,

(i) The availability of services for victims of domestic violence, sexual assault,
or stalking.

(1) The option of beingrineluded in VNS.

(k) Available protections from intimidation and harassment.

(3) Notice during the investigation. During the investigation of a crime, a
responsible official shall provide the victim with the earliest possible notice
concerning—

(a) The status of the investigation of the crime, to' the extent that it is
appropriate and will not interfere with the investigation.’

(b) The arrest of a suspected offender.

B. Prosecution Stage

The prosecution stage begins when charges are filed and continues through postsentencing
legal proceedings, including appeals and collateral attacks. !
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1. Responsible Officials. For cases in which charges have been instituted, the responsible
official is the U.S. Attorney in whose district the prosecution is pending.

2. Services to Crime Victims

b. Information, Notice, and Referrals

(1) Notice of Rights. Officers and employees of the Department of Justice shall
make their best efforts to see that crime victims are notified of the rights enumerated
in 18 U.S.C. § 3771(a).

(2) Notice of Right To Seek Counsel. The prosecutor shall,advise the crime victim
that the crime victim can seek the advice of an attorney with reéspect to the rights
described in 18 U.S.C. § 3771(a).

(3) Notice of Right To Attend Trial. The respénsible official should inform the
crime victim about the victim’s right to attend theytrial regardless of whether the
victim intends to make a statement or present‘any, information about the effect of
the crime on the victim during sentencing:

(4) Notice of Case Events. Duringjthe prosecution of a crime, a responsible official
shall provide the victim, using VNS, (where appropriate), with reasonable notice
of—

(a) The filing of.chargesagainst a suspected offender.
(b) The release or escape of an offender or suspected offender.
(c) The schedule of court proceedings.

(iy The responsible official shall provide the victim with reasonable,
accurate, and timely notice of any public court proceeding or parole
proceeding that involves the crime against the victim. In the event of an
emergency or other last-minute hearing or change in the time or date of a
hearing, the responsible official should consider providing notice by
telephone or expedited means. This notification requirement relates to
postsentencing proceedings as well.

(ii) The responsible official shall also give reasonable notice of the
schedulmg or rescheduling of any other court proceedmg that the victim or

witness is required or entitled to attend.

(d) The acceptance of a plea of guilty or nolo contendere or the rendering of
a verdict after trial.
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(e) If the offender is convicted, the sentence and conditions of supervised
release, if any, that are imposed.

'
i

(6) Referrals. Once charges are filed, the responsible official shall assist the victim
in contacting the persons or offices responsible for providing the services and relief
[previously identified].

c. Consultation With a Government Attorney

CA/Aronberg-000720

(1) In General. A victim has the reasonable right to confer with'the,atterney for the
Government in the case. The victim’s right to confer, however, shall not be
construed to impair prosecutorial discretion. Federal proseeutors should be
available to consult with victims about major case decisions,/such as dismissals,
release of the accused pending judicial proceedings (when. such release is for
noninvestigative purposes), plea negotiations,{and pretrial diversion. Because
victims are not clients, may become adverseto the,Government, and may disclose
whatever they have learned from consulting, with, prosecutors, such consultations
may be limited to gathering informatien from victims and conveying only
nonsensitive data and public information. Censultations should comply with the
prosecutor’s obligations under applicable rules of professional conduct.

Representatives of the Department should take care to inform victims that neither
the Department’s advocacy, for victims nor any other effort that the Department
may make on their behalf“constitutes or creates an attorney-client relationship
between such victums and the lawyers for the Government.

Department personnel should not provide legal advice to victims.

(2) Prosecutor Availability. Prosecutors should be reasonably available to consult
with victims regarding significant adversities they may suffer as a result of delays
in'the prosecution of the case and should, at the appropriate time, inform the court
ofithe reasonable concerns that have been conveyed to the prosecutor.

(8) Proposed Plea Agreements. Responsible officials should make reasonable
¢fforts to notify identified victims of, and consider victims’ views about,
prospective plea negotiations. In determining what is reasonable, the responsible
official should consider factors relevant to the wisdom and practicality of giving
notice and considering views in the context of the particular case, including, but not
limited to, the following factors:

(a) The impact on public safety and risks to personal safety.

(b) The number of victims. .
(c) Whether time is of the essence in negotiating or entermg a proposed plea.
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(d) Whether the proposed plea involves confidential information or conditions.
(e) Whether there is another need for confidentiality. |

(f) Whether the victim is a possible witness in the case and the effect that
relaying any information may have on the defendant’s right to a fair trial.

III. FLORIDA RULES OF PROFESSIONAL CONDUCT

A. FRPC 4-4.1 — Candor in Dealing with Others

FRPC 4-4.1 prohibits a lawyer from knowingly making a false statement of material fact
or law to a third person during the course of representation of a client. A comment to this rule
explains that “[m]isrepresentations can also occur by partially true but misleading statements or
omissions that are the equivalent of affirmative false statements,” and “[w]hethera particular
statement should be regarded as one of fact can depend on the circumstances.”

B. FRPC 4-8.4 — Conduct Prejudicial to the Administration of Justice

FRPC 4-8.4(c) states that a lawyer shall not engage in conductinvolving dishonesty, fraud,
deceit, or misrepresentation.

FRPC 4-8.4(d) prohibits a lawyer from engagingin conduct in connection with the practice
of law that is prejudicial to the administration of justice.

As previously noted, courts have deterined that FRPC 4-8.4(d) is not limited to conduct

that occurs in a judicial proceeding, but cantbetapplied to “conduct in connection with the practice
of law.” Frederick, 756 So. 2d at 87; seesalso Shaikman, 41 So. 3d at 172.
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CHAPTER THREE

PART THREE: ANALYSIS

I OVERVIEW

In addition to criticism of Acosta’s decision to end the federal investigation by means of
the NPA, public and media attention also focused on the government’s treatment of victims. In
the CVRA litigation and in more recent media reports, victims complained that they were not
informed about the government’s intention to end its investigation of Epstein, because the
government did not consult with victims before the NPA was signed; did notnform them of
Epstein’s state plea hearing and sentencing, thereby denying them the opportunity to attend; and
actively misled them through statements that the federal investigation was ongoing. ‘The district
court overseeing the CVRA litigation concluded that the government violated'the-Crime Victims’
Rights Act and “misl[ed] the victims to believe that federal prosecution'was still a possibility” and
that “[i]t was a material omission for the Government to suggest to thewwictims that they have
patience relative to an investigation about which it had already/bound itself not to prosecute. »395
The government’s conduct, which involved both FBI and USA®, actions, led to allegations that
the prosecutors had purposefully failed to inform victim$,of"the NPA to prevent victims from
complaining publicly or in state court.

OPR examined the government’s course of'e¢onduct when interacting with the victims,
including the lack of consultation with the victims'before the NPA was signed; Acosta’s decision
to defer to state authorities the decision to wotify victims of Epstein’s state plea; and the decision
to delay informing victims about the NPA until‘after Epstein entered his plea on June 30, 2008.
OPR considered whether letters sent fo,victims by the FBI after the NPA was signed contained
false or misleading statements. OPR alsotevaluated representations Villafafia made to victims in
January and February 2008, andito an attorney for a victim in June 2008.

1L THE SUBJECTS DID NOT VIOLATE A CLEAR AND UNAMBIGUOUS
STANDARD BY ENTERING INTO THE NPA WITHOUT CONSULTING THE
VICTIMS

During'the CVRA litigation, the government acknowledged that the USAO did not consult
with victims,aboutythe government’s intention to enter into the NPA. In its February 21, 2019
opinion, the district court concluded that “once the Government failed to advise the victims about
its inténtion to enter into the NPA, a violation of the CVRA occurred.” OPR considered this
finding,as part of its investigation into the USAQO’s handling of the Epstem case, and examined
whether, before the NPA was signed on September 24, 2007, federal prosecutors were obligated
to constlt with victims under the CVRA, and if so, whether any of the subject attorneys—Acosta,
Sloman, Menchel, Lourie, or Villafafia—intentionally violated or recklessly disregarded that
obligation.

|
|
|

395 Doe v. United States, 359 F. Supp. 3d 1201, 1219, 1221 (S.D. Fla. Feb. 21, 2019);
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As discussed below, OPR concludes that none of the subject attorneys violated a clear and
unambiguous duty under the CVRA because the USAO resolved the Epstemlmvestl gation without
a federal criminal charge. In September 2007, when the NPA was signed, the Department did not
interpret CVRA rights to attach unless and until federal charges had been lﬁled and the federal
courts had not established a clear and unambiguous standard applying the CVRA before criminal
charges were brought. Pursuant to OPR’s established analytical framework, OPR does not find
professional misconduct unless a subject attorney intentionally or recklessly violated a clear and
unambiguous standard. Accordingly, OPR finds that the subject attorneys’ conduct did not rise to
the level of professional misconduct. OPR nevertheless concludes that the lack of conSultation
was part of a series of government interactions with victims that ultimately led to public.and court
condemnation of the government’s treatment of the victims, reflected poorly on thedepartment as
a whole, and is contradictory to the Department’s mission to “minimize the ‘frustration and
confusion that victims of a crime endure in its wake.”3%

A. At the Time, No Clear and Unambiguous Standard’Required the USAO to
Notify Victims Regarding Case-Related Events until after the Filing of
Criminal Charges

Although the rights enumerated in the CVRA are clear onitheir face, the threshold issue of
whether an individual qualifies as a victim to whom CVRA/rights attach was neither clear nor
unambiguous at the time the USAO entered into the NPAwithEpstein in September 2007. At that
time, the Department interpreted the CVRA in a way that differed markedly from the district
court’s later interpretation in the CVRA litigation.

The CVRA defines a “crime victim” ‘as “a pérson directly and proximately harmed as a
result of the commission of a Federal offense or anoffense in the District of Columbia.” On April
1, 2005, soon after the CVRA was eragcted, OLC concluded that “the status of a ‘crime victim’
may be reasonably understood to eommenge upon the filing of a criminal complaint, and that the
status ends if there is a subsequentdecision not to indict or prosecute the Federal offense that
directly caused the victim’s harm.” Beginning with the 2005 OLC guidance, the Department has
consistently taken the position that CVRA rights do not apply until the initiation of criminal
charges against a defendant, whether by complaint, indictment, or information. OLC applied its
definition to all eight CVRA,rights in effect in 2005, but noted that the obligation created by the
eighth CVRA right—to “treat[] victims with fairness and respect”—is “always expected of Federal
officials, and the, Victims’ Rights and Restitution Act of 1990 [(VRRA)] indicates that this right
applies ‘throughout,the criminal justice process.””**’ Consistent with the OLC interpretation, in
May 2005, the Department issued the 2005 Guidelines to implement the CVRA.

The 2005 Guidelines assigned CVRA-related obligations to prosecutors only after the
initiation of federal charges. Specifically, the 2005 Guidelines stated that during the “prosecution
stage,”the “responsible official” should make reasonable efforts to notify identified victims of,

39 2005 Guidelines, Foreword.

397 Nevertheless, the portion of the VRRA referenced in the OLC 2005 Informal Gu1dance 42 U.S.C. § 10606,
had been repealed upon passage of the CVRA.
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and consider victims’ views about, prospective plea negotiations.3% The ‘prosecution stage”
began when charges were filed and continued through all post-sentencing legal proceedings.®%

At the time the parties signed the NPA in September 2007, few courts had addressed victim
standing under the CVRA. Notably, district courts in New York and South Carolina had ruled that
standing attached only upon the filing of federal charges.*”® Two cases relied upon by the court
in its February 2019 opinion—Dean and its underlying district court opinion, BP Products—were
decided after the NPA was signed.

The CVRA litigation and proposed federal legislation—both pending as of thedate of this
Report—show that the interpretation of victim standing under the CVRA continues.to be aymatter
of debate.*®! In a November 21, 2019 letter to Attorney General William Barr;%, Congressional
Representative stated that she had recently introduced legislation specificaltysto “[c]larify that
victims of federal crimes have the right to confer with the Government and be informed about key
pre-charging developments in a case, such as . . . non-prosecution agreements.”*2 The CVRA
litigation arising from the Epstein case shows the lack of clarity regarding when CVRA rights
apply: the district court concluded that CVRA rights applied pre-chargeybut a sharply divided
panel of the Eleventh Circuit Court of Appeals came to a contrdry conclusion, a decision that has
now been vacated while the entire court hears the case en baric.

Because the Supreme Court had not addressed the issue.of when CVRA rights apply, the
lower courts had reached divergent conclusions, and the Department had concluded that CVRA
rights did not apply pre-charge, OPR concludes thatithe subjects’ failure to consult with victims
before signing the NPA did not constitute professional misconduct because at that time, the CVRA
did not clearly and unambiguously require prosecutors to consult with victims before the filing of
federal criminal charges.*®

398 2005 Guidelines, Art. TV, ¥, B.:2.¢43).) Under the 2005 Guidelines, the term “should” means that “the
employce is expected to take the action or provide the service described unless there is an appropriate, articulable
reason not to do so.” Id., Art. I, IC.

399 Id. A1V, §B.1,

400 Searcy v. Paletz, 2007 WL 1875802, at *5 (D.S.C. June 27, 2007) (an inmate is not considered a crime victim
for purposes of the/CVRA until the government has filed criminal charges); United States v. Turner, 367 F. Supp. 2d
319, 326-27 (E.D.NyY. 2005) (victims are not entitled to CVRA rights until the government has filed charges, but
courts have diseretion to.take a more inclusive approach); and United States v. Guevara-Toloso, 2005 WL 1210982,
at *2 (EDN.Y. May 23, 2005) (order sua sponte) (in case involving a federal charge of illegal entry after a felony
conviction, the court determined that victims of the predicate state conviction were not victims under the CVRA).

401 Seenlild, 955 F.3d at 1220; Courtney Wild Crime Victims® Rights Reform Act of 2019, HR. 4729, 116th
Cong. (2019).

02 165 Cong. Rec. E1495-01 (2019).

403 Violations of an unambiguous obligation concerning victims® rights could result in a violation of the rules of

professional responsibility. Forexample, in Attorney Griev. Comm’n of Md. v. Smith, 109 A 3d 1184 (Md. 2015), the
Court of Appeals of Maryland concludcd that a prosccutor’s failure to provide any noticc to the minor victim’s foster
family about the resolution of a sex abuse case during the ten months the prosecutor was: responslble for the matter
was a “consistent failure” amounting to “gross negligence in the discharge of the pmseculonal function” that deprived
the victim of his rights under the Maryland Constitution. The court found violations of Maryland Rules of Professional

257 i

|

!

|

CA/Aronberg-000725 ‘
FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK. 3/28/2023 2:18:34 PM



In Wild, the Eleventh Circuit panel compared the language of the CVRA to the language
of the VRRA, noting that the VRRA “clearly extends victim-notice rights into the pre-charge
phase” and opining that the government “may well have violated” the VRRA with regards to its
investi gation of Epstein. As a predecessor to the CVRA, the VRRA afforded Victims various ri ghts
and services; however, it provided no mechanism for a victim to assert such rights in federal court
or by administrative complaint. Like the CVRA, the rights portion of the VRRA established the
victims’ right to be treated with faimess and respect and the right to confer with an attorney for
the government. However, the rights portion of the VRRA was repealed upon passage of the
CVRA and was not in effect at the time of the Epstein investigation.

The portion of the VRRA directing federal law enforcement agencies to provide ‘ertain
victim services such as counseling and medical care referrals remained in effect following passage
of the CVRA. Furthermore, two of the VRRA requirements—one requiring atesponsible official
to “inform a victim of any restitution or other relief to which the victim may be entitled,” and
another requiring that a responsible official “shall provide a victim the €arliestspossible notice of
the status of the investigation of the crime, to the extent it is appropriate to inform the victim and
to the extent that it will not interfere with the investigation”—may have*applied to the Epstein
investigation. However, the VRRA did not create a clear and ufiambiguous obligation on the part
of the subject attorneys, as the 2005 Guidelines assigned the duty of enforcing the two
requirements to the investigative agency rather than to prosecutors. Moreover, the VRRA did not
require notice to victims before the NPA was signed because,at that point, the case remained
“under investigation,” and the victims did not become entitled to pursue monetary damages under
the NPA until Epstein entered his guilty pleas indune2008. Once Epstein did so, and the victims
identified by the USAO became entitled to parsueithe’§ 2255 remedy, the USAO furnished the
victims with appropriate notification.

B. OPR Did Not Find Evidence Establishing That the Lack of Consultation Was
Intended to Silencé Victims

During her OPR interviews, Villafaia recalled more than one discussion in which she
raised with her supervisors thejissue of consulting with the victims before the NPA was signed on
September 24, 2007. \Acosta, Sloman, Menchel, and Lourie, however, had no recollection of
discussions about consulting victims before the NPA was signed, and Menchel disputed
Villafafia’s assertions. OPR found only one written reference before that date, explicitly raising
the issue of consultation. Given the absence of contemporaneous records, OPR was unable to
conclusivelysdetermine whether the lack of consultation stemmed from an affirmative decision
made by one ormore of the subjects or whether the subjects discussed consulting the victims about
the NPA before'it was signed. Villafafia’s recollection suggests that Acosta, Menchel, and Sloman
may=havé,been concemed with maintaining the confidentiality of plea negotiations and did not
believe that the government was obligated to consult with victims about such negotiations. OPR

Conduct 1.3, lack of diligence, and 8.4(d), conduct prejudicial to the administration of justice. The holding in Smith
was based on Article 47 of the Maryland Constilution and various specific statutes affording victims the right, among
others, to receive various nolices and an opportunity to be heard conceming “a case originating by indictment or
information filed in a circuit cour.” However, both the underlying statutory provisions and, significantly, the facts
are substantially different from the Epstein investigation. In Smith, the criminal defendant had been arrested and
charged before entering a plea.
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did not find evidence showing that the subjects intended to silence victims or:to prevent them from
having input into the USAQO’s intent to resolve the federal investigation.
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Although the contemporaneous records provide some information abéut victim notification
decisions made after the NPA was signed on September 24, 2007, the records contain little about
the subjects’ views regarding consultation with victims before the NPA was signed. In a
September 6, 2007 email primarily addressing other topics, as the plea negotiations were beginning
in earnest and almost three weeks before the NPA was signed, Villafafia raised the topic of victim
consultation with Sloman: “The agents and I have not reached out to the victims to.get their
approval, which as [CEOS Chief Oosterbaan] politely reminded me, is required under the law. . . .
[A]nd the [PBPD] Chief wanted to know if the victims had been consulted aboutsthe deal.”*%*
Sloman forwarded the email to Acosta with a note stating, “fyi.” Villafaia recalled that after she
sent the email, Sloman told her by telephone, “[Y]ou can’t do that now.”*%>~Villafafia also told
OPR that shortly before the NPA was signed, Sloman told her, “[W]e’ve beenadvised that . . . pre-
charge resolutions do not require victim notification.” Villafafia also recalledwa-discussion with
Acosta, Menchel, and Sloman, during which she stated that she would'need to get victims’ input
on the terms being proposed to the defense, and she was told, “Plea negotiations are confidential.
You can’t disclose them.”*%

None of the other subjects recalled a specific discussion-before the NPA was signed about
the USAO’s CVRA obligations. Menchel told OPR hewbelieved the USAO was not required to
consult with victims during the preliminary “general’discussion” phase of settlement negotiations;
moreover, he left the USAQ before the terms of the NPA were fully developed.

Sloman told OPR that he “did not think'that we had to consult with victims prior to entering
into the NPA” and “we did not have to-seek approval from victims to resolve a case.” Sloman
believed the USAO was obligated only,to-notify victims about resolution of “the cases that we
handled, filed cases.” Sloman recalled thatbecause the USAQO envisioned a state court resolution
of the matter, he did not “think.that(thap was a concern of ours at the time to consult with [the
victims] prior to entering intg . . . the NPA.”

Lourie told OPR that he did not recall any discussions about informing the victims about
the terms of the NPA oranysinstructions to Villafafia that she not discuss the NPA with the victims.
He stated that everything the USAO did was “to try and get the best result as possible for the
victims. . . . [@Q]nce you step back and look at the whole forest . . ., you will see that. . . . [I]Jf you
look at each.tree and say, well, you didn’t do this right for the victim, you didn’t tell the victim
this and that, you’re missing the big picture.”

04 As noted, the Department’s position at the time was that the CVRA did not require consultation with victims

because no criminal charges had been filed. In addition, Villafafia’s reference to victim “approval” was inaccurate
because the CVRA, even when applicable, requires only “consultation” with victims about prosecutorial decisions.

05 Villafaia did not recall Sloman explaining the reason for the decision.

406 Villafaiia also told OPR that she recalled Menchel raising a concern that “telling thiem about the negotiations
could cause victims to exaggerate their stories because of their desire (0 obtain damages fr01]n Epstein.” Villafaiia was
uncertain of the date of the conversation, but Menchel’s presence requires it to have occurred before August 3, 2007.

v
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Acosta told OPR that there was no requirement to notify the victims because the NPA was

“not a plea, it’s deferring in favor of a state prosecution.” Acosta said, “[W]hether or not victims’

-views were elicited is something I think was the focus of the trial team and not something that I

was focused on at least at this time.” Acosta could not recall any particularfconcem that factored

into the decision not to consult with the victims before entering into the NPA, but he acknowledged

to OPR, “[C]learly, given the way it’s played out, it may have been much better if we had
[consulted with the victims].”*%

As indicated, the contemporaneous records reflect little about decisions made régarding
victim consultation prior to when the NPA was signed. Villafafia raised the issue in writing to her
supervisors in early September, but there is no evidence showing whether heg, supenvisors
affirmatively rejected Villafana’s contention that the USAO was obligated to consult with victims,
ignored the suggestion, or failed to address it for other reasons, possibly becatseyof the extended
uncertainty as to whether Epstein would ever agree to the govermment’s pleaproposal. OPR notes
that its subject interviews were conducted more than a decade after the/NPA was“signed, and the
passage of time affected the recall of each individual OPR interviewed. Although Villafaiia
recalled discussions with her supervisors about notifying victims, her stpervisors did not, and
Menchel contended that Villafafia’s recollection is inaccurate. Assuming the discussions occurred,
the timing is unclear. Sloman was on vacation before the NPA was,signed, so a call with Villafafia
about victim notification at that point in time appears unlikely./ Any/discussion involving Menchel
necessarily occurred before August 3, 2007, when it wasunclearwhether the defense would agree
to the government’s offer. Supervisors could well Have decided that at such an early stage, there
was little to discuss with victims.

To the extent that Villafafia’s supefvisors affirmatively made a decision not to consult
victims, Villafafia’s recollection suggeststthat the decision arose from supervisors’ concerns about
the confidentiality of plea negotiations,and.a-belief that the government was not obligated to
consult with victims about a pré-charge-disposition. That belief accurately reflected the
Department’s position at the time abgut application of the CVRA. Importantly, OPR did not find
evidence establishing that the lack of ‘Consultation was for the purpose of silencing victims, and
Villafafia told OPR that she did not/hear any supervisor express concerns about victims objecting
to the agreement if they learned of it. Because the subjects did not violate any clear and
unambiguous standard in the-CVRA by failing to consult with the victims about the NPA, OPR
concludes that they did not engage in professional misconduct.

However, OPR includes the lack of consultation in its criticism of a series of government
interactions with victims that ultimately led to public and court condemnation of the government’s
treatmént of the victims. Although the government was not obligated to consult with victims, a
more.straightforward and open approach would have been consistent with the government’s goal
to treat victims of crime with fairness and respect. This was particularly important in a case in
which victims felt excluded and mistreated by the state process. Furthermore, in this case,
consulting with the victims about a potential plea would have given the USAO greater insight into
the victims’ willingness to support a prosecution of Epstein. The consultation provision does not

|
Villafaria told OPR that she was not aware of any “improper pressure or promise'made to [Acosta] in order
to . . . instruct [her] not to make disclosures to the victim[s].” .

407
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require victim approval of the prosecutors’ plans, but it allows victims the opportunity to express

their views and to be heard before a final decision is made. The lack of consultation in this case

denied the victims that opportunity. 408 |

III. LETTERS SENT TO VICTIMS BY THE FBI WERE NOT FALSE STATEMENTS
BUT RISKED MISLEADING VICTIMS ABOUT THE STATUS OF THE
FEDERAL INVESTIGATION

After the NPA was signed on September 24, 2007, Villafaiia and the FBI separately
communicated with numerous victims and victims’ attorneys, both in person and through letters.
Apart from three victims who likely were informed in October or November~2007 about a
resolution ending the federal investigation, victims were not informed about the NPA or even more
generally that the USAO had agreed to end its federal criminal investigation/of Epstein if he pled
guilty to state charges until after Epstein entered his guilty plea in June, 2008, Despite the
government’s agreement on September 24, 2007, to end its federal inyestigation upon Epstein’s
compliance with the terms of the NPA, the FBI sent to victims in October, 2007, January 2008, and
May 2008, letters stating that the case was “currently under inyestigation.” In its February 21,
2019 opinion in the CVRA case, the district court found these letters “misi[ed] the victims to
believe that federal prosecution was still a possibility” and/that “fi]Jt/was a material omission for
the Government to suggest to the victims that they have patience telative to an investigation about
which it had already bound itself not to prosecute.” %%

In the discussions throughout this section, OPR examines the government’s course of
conduct with victims after the NPA was signed. Asset'forth in the previous subsection, OPR did
not find evidence supporting a finding that'Acesta, Sloman, or Villafana acted with the intent to
silence victims. Nonetheless, after examining the full scope and context of the government’s
interactions with victims, OPR concludesthatthe government’s inconsistent messages concerning
the federal investigation led to victimg-feeling confused and ill-treated by the government.

In this section, OPR examines and discusses letters sent to victims by the FBI that were the
subject of the district court’s findings. OPR found no evidence that Acosta, Sloman, or Villafafia
was aware of the content of the letters until the USAO received them from the FBI for production
for the CVRA litigation, OPR determined that the January 10, 2008 and May 30, 2008 letters that
the district court/determined to be misleading, as well as the October 12, 2007 letter OPR located
during its investigation, were “standard form letter[s]” sent by the FBI’s Victim Specialist. As
noted previously in'this Report, after the NPA was signed, Villafafia and the FBI agents continued
to condugt their investigation in anticipation that Epstein would breach the NPA; absent such a

408 Villafaiia told OPR that she recalled speaking to several victims along with FBI agents before the NPA was
signed and “ask[ing] them how they wanted the case to be resolved.” FBI interview reports indicate that Villafafia
was present with FBI agents for some of the interviews occurring well in advance of the NPA negotiations. See 2005
Guidelines, Art. IV, § B.2.c (1) (consultations may be limited to gathering information from victims and conveying
only nonsensitive data and public information). However, Villafafia did not meet with all of the victims identified in
the federal investigation, including the CVRA litigation petitioners, and the government conceded during the CVRA
litigation that it entered into the NPA without conferring with the petitioners. Doe, 359 F. Supp. 3d at 1218.

09 Doe, 359 F. Supp. 3d at 1219, 1221.
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breach, however, Epstein would enter his state guilty plea and the federal investigation would end.
Thus, the statement that the case was “currently under investigation” wasiliterally true, but the
omission of important contextual information about the existence of the NPA deprived the victims
of important information about the exact status of the investigation. ‘

A. The USAO Was Not Responsible for Victim Notification Letters Sent by the
FBI in October 2007, January 2008, and May 2008 Describing the Status of
the Case as “Under Investigation”

The 2005 Guidelines charged the FBI with informing the victims of CVRACrights and
available services during the “investigative stage” of a case. During the Epstein investigation, the
FBI case agents complied with the agency’s notification obligation by hand delivering pamphlets
to victims following their interviews and through computer-generated letters sefitito the victims by
the FBI’s Victim Specialist. The FBI’s notification process is independentiof the]{USAQO’s. The
USAO has its own Victim Witness Specialist who assumes the /fesponsibility for victim
notification after an indictment or complaint moved the case into the “prosecution stage.”

The FBI's Victim Specialist used the VNS to prepare the'October 2007, January 2008, and
May 2008 letters, a system the FBI regularly employs to comply with its obligations under the
2005 Guidelines to inform the victims of their rights and-6ther services during the “investigative
stage.” The stock language of that letter, however, was generi¢ and failed to communicate the
unique case-specific status of the Epstein investigation at'that time. The FBI Victim Specialist
who sent the letters acted at the case agent’s direction and was not aware of the existence of the
NPA at the time she created the letters.*!® NeitherEBI €ase agent reviewed any of the letters sent
by the FBI’s Victim Specialist.*"" Accordifighto Villafafia, “The decision to issue the letters and
the wording of those letters were exclusively FBI decisions.” Although the FBI case agents
informed Villafafia after the fact that the FBLs Victim Specialist sent her “standard form letter,”
Villafafia had never reviewed an EBI-generated victim notification letter and was not aware of its
contents.*!? Villafafia told OPR.shédvas/unaware of the content of the FBI letters until they were
collected for the CVRA litigation, sometime after July 2008.

40 The case agent told OPR that she did not recall specifically directing the Victim Specialist to send a letter,

but acknowledged thaty "she would come to us before she would approach a victim.”

an The case agent told OPR that she had no role in drafting the letters and believed them to be “standard form
letters.” \Similarly, the co-casc agent told OPR, “I can’t think that I've cver reviewed any of them . . . they just go
fromuthe.victim coordinator.”

#2 Villafafia’s lack of familiarity with the language in the FBI letters led to some inconsistency in the
information provided to victims concerning their CVRA rights. Beginning in 2006, the FBI provided to victims
standard letters advising victims of their CVRA rights but which also noted that only some of the rights applied
pre-charge. During this period, Villafaiia also crafted her own introductory letters to the viculns to let them know of
their CVRA rights and that the federal investigation “would be a different process™ from the prior statc investigation
in which “the victims felt they had not been particularly well-treated by the State Attorney’s Office.” Villafafia told
OPR that in a case in which she “need|ed] to be talking to young girls frequently and asking them really intimate
questions,” she wanted to “make sure that they . . . feel like they can trust me.” Villafafia’s letter itemized the CVRA
rights, but it did not explain that those rights attached only after a formal charge had been made. The letter was hand
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B. Because the Federal Investigation Continued after the N|PA Was Signed, the
FBI Letters Were Accurate but Risked Misleading Victims regarding the
Status of the Federal Investigation !

|

As described previously, given Epstein’s appeal to the Department and continued delay
entering his guilty plea, Villafafia and other subjects came to believe that Epstein did not intend to
comply with the NPA and that the USAO would ultimately file charges against Epstein. By April
2008, Acosta predicted in an email that charging Epstein was “more and more likely.” As a result,
Villafafia and the case agents continued their efforts to prepare for a likely trial with additional
investigative steps. Among other actions, Villafana, her supervisors, CEOS, and thefase agents
engaged in the following investigative activities:

o The FBI interviewed victims in October and November 2007 and between January and
May 2008, and discovered at least six new victims.

e In January 2008, CEOS assigned a Trial Attorney to bring lexpertise and “a national
perspective” to the matter.

e In January and February 2008, Villafafia and the CEOS Trial Attommey participated in
victim interviews.

e Villafafa revised the prosecution memorandum to,focus™on victims who are unknown to
Epstein’s counsel.”

e The USAOQO informed the Department’s \Civil” Rights Division “pursuant to USAM
[§]8-3.120,” of the USAO’s “ongoing investigation of a child exploitation matter”
involving Epstein and others.

e Villafaia secured pro bonofegal tepresentation for victims whose depositions were being
sought by Epstein’s attorneysin connection with the Florida criminal case.*!?

e Villafafia prepared a revised draft indictment.

e Villafafia sought and obtained approval to provide immunity to a potential government
witness in exchangesfor that witness’s testimony.

e Even after Epsteini’s state plea hearing was set for June 30, 2008, Villafafia took steps to
facilitate the filing of federal charges on July 1, 2008, in the event he did not plead guilty.

Villafafia told OPR that from her perspective, the assertion in the FBI victim letter that the
case was “currently under investigation” was “absolutely true.” Similarly, the FBI case agent told
OPR*that'at the time the letters were sent the “case was never closed and the investigation was

delivered, along with the FBI's own victim’s rights pamphlet and notification letter, to victims following their FBI

interviews. ;

a3 According to the 2017 affidavit filed by Wild’s CVRA-ase attorney, Edwards, ithe pro bono counsel that
Villafafia secured assisted Wild in “avoiding the improper deposition.” )

i
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continuing.” The co-case agent also told OPR that, as of the time of his OPR interview in 2019,
the “the case was open . . . it’s never been shut down.” ‘
|

OPR found no evidence that the FBI’s victim letters were drafted with the intent to mislead
the victims about the status of the federal investigation. The “ongoing investigation” language
generated by the VNS was generic template language in use nationwide at the time and identical
to that contained in standard form notification letters the FBI generated and distributed from
August 2006 through the 2007 signing of the NPA.*'* Nevertheless, the FBI's letters omitted
important information about the status of the case because they failed to notify the victims that a
federal prosecution would go forward only if Epstein failed to fulfill his obligations under an
agreement he had reached with the USAQO. Victims receiving the FBI's letter would logically
conclude that the federal government was continuing to gather evidence to sipport a federal
prosecution. CVRA petitioner Wild stated during the CVRA litigation that her*understanding of
this letter was that [her] case was still being investigated and the FBI and prosecutors were moving
forward on the Federal prosecution of Epstein for his crimes against” hef. Furthermore, when the
fact that the USAO had agreed to end its federal investigation in September 2007 eventually came
to light, the statement in the subsequent letters contributed to victims’ and the public’s conclusions
that the government had purposefully kept victims in the dark,

In sum, OPR concludes that the statement in thedEBIPvictim letters that the matter was
“currently under investigation” was not false because‘the USAO and the FBI did continue to
investigate and prepare for a prosecution of Epstein/ Theletters, however, risked misleading the
victims, and contributed to victim frustration and confusion, because the letters did not provide
important information that would have advised vietims of the actual status of the investigation.
Nonetheless, OPR found no evidence that(Villafafia or her supervisors participated in drafting
those letters or were aware of the contentwof the FBI’s letters until the Department gathered them
for production in the CVRA litigation. /~The use of FBI form letters that gave incomplete
information about the status of thednvestigation demonstrated a lack of coordination between the
federal agencies responsible for communicating with Epstein’s victims and showed a lack of
attention to and oversight regarding communication with victims. Despite the fact that the case
was no longer on the typical path for resolving federal investigations, form letters continued to be
sent without any review by prosecutors or the case agents to determine whether the information
provided to the victims'\waswappropriate under the circumstances.*!®

a4 The Department of Justice Inspector General’s Audit Report of the Department’s Victim Notification System

indicates that letters the FBI system generated in 2006 contained stock language for the notification events of “Initial
(Investigative Agency)” and “Under Investigation™ and letters gencrated in 2008 contained stock language for the
notification events of “Advice of Victims Rights (Investigative)” and “Under Investigation.”

as After Epstein entered his guilty pleas, the FBI sent a similar form letter requesting “assistance and
cooperation while we are investigating the case” to the two victims living outside the United States.
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IV. ACOSTA’S DECISION TO DEFER TO THE STA’I;‘E ATTORNEY’S
DISCRETION WHETHER TO NOTIFY VICTIMS ABOUT EPSTEIN’S STATE
COURT PLEA HEARING DID NOT VIOLATE A CLEAR OR UNAMBIGUOUS
STANDARD; HOWEVER, ACOSTA EXERCISED POOR JUDGMENT BY
FAILING TO ENSURE THAT VICTIMS IDENTIFIED IN THE FEDERAL
INVESTIGATION WERE ADVISED OF THE STATE PLEA HEARING

As set forth in the factual discussion, within a few weeks of the NPA’s signing, it became
clear that the defense team disagreed with, and strongly objected to, the government’s( plan to
inform victims of their ability to recover monetary damages from Epstein, under the 18 U.S.C.
§ 2255 provision of the NPA, and about Epstein’s state court plea hearing. The USAOQ tnitially
took the position that it was obligated to, and intended to, inform victims of‘both the NPA,
including the § 2255 provision, and Epstein’s change of plea hearing and-sentencing, so that
victims who wanted to attend could do so.

In November and December 2007, Epstein’s attormneys challenged the USAQO’s position
regarding victim notification. Ultimately, Acosta made two distinct decisiens concerning victim
notifications. Consistent with Acosta’s concerns about intruding intoistate actions, Acosta elected
to defer to state authorities the decision whether to notify victims about the state’s plea hearing
pursuant to the state’s own victim’s rights requirements. 4Acosta alSo determined that the USAO
would notify victims about their eligibility to obtain monetary'damages from Epstein under § 2255,
a decision that was implemented by letters sent tovictims,after Epstein entered his state pleas.
This decision, which postponed notification of the NPA until after Epstein entered his guilty pleas,
was based, at least in part, on Villafafia’s and the case agents’ strategic concerns relating to
preserving the victims’ credibility and is discussed further in Section V, below.

In this section, OPR analyzes Acosta’s decision to defer to the state the responsibility for
notifying victims of Epstein’s plea earingiand sentencing. OPR concludes that neither the CVRA
nor the VRRA required the government)to notify victims of the state proceeding and therefore
Acosta did not violate any statutes or Départment policy by deferring to the discretion of the State
Attorney whether to notify victims of Epstein’s state guilty pleas and sentencing. However, OPR
also concludes that Acosta exercised poor judgment because by failing to ensure that the state
intended to and would netify victims of the federal investigation, he failed to treat victims
forthrightly and .with the sensitivity expected by the Department. Through counsel, Acosta
“strongly disagree[d]” with OPR’s conclusion and argued that OPR unfairly applied a standard
“never before expected of any U.S. Attorney.” OPR addresses Acosta’s criticisms in the
discussiofn below.

A Acosta’s Decision to Defer to the State Attorney’s Discretion Whether to
Notify Victims about Epstein’s State Court Plea Hearing Did Not Violate Any
Clear or Unambiguous Standard

In November 2007, Villafaiia sought to avoid defense accusations of misconduct
concerning her interactions with the victims by preparing a written notice to victims informing
them of the resolution of the federal case and of their eligibility for monetary:damages, and inviting
them to appear at the state plea hearing. Villafaiia and Sloman exchanged edits of the draft letter
and, at Sloman’s instruction, she provided the draft to defense attorney Lefkowitz, who, in turn,
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strongly objected to the government’s plan to notify victims of the state proceedings, which he
described as “highly inappropriate” and an “intrusion into state affairs, when the identified
individuals are not even victims of the crime for which Mr. Epstein is being'sentenced.”

|

Thereafter—at a time when the USAQ believed Epstein’s plea to befimminent—Villafaﬁa
drafted, and Sloman signed, the December 6, 2007 letter to Lefkowitz rejecting the defense
arguments regarding notification and reiterating the USAQ’s position that the victims identified in
the federal investigation be invited to appear at the state plea hearing. The letter took an expansive
view of the applicable statutes by contending that both the CVRA and the VRRA required the
USAQO to notify the victims of the state proceedings:

[T]hese sections are not limited to proceedings in a federal district
court. Our Non-Prosecution Agreement resolves the federal
investigation by allowing Mr. Epstein to plead to a state offense.
The victims identified through the federal investigation/Should,be
appropriately informed, and our Non-Prosecution Agreement does
not require the U.S. Attorney’s Office to forego [sic]its”legal
obligations.*!¢

The letter also asserted that the VRRA obligated.4he USA@ to provide the victims with
information concerning restitution to which they may belentitled,and “the earliest possible” notice
of the status of the investigation, the filing of charges, and\the acceptance of a plea. Along with
the letter, Sloman forwarded a revised draft victim notification letter to Lefkowitz for his
comments. This draft victim notification letter ‘stated-that the federal investigation had been
completed, Epstein would plead guilty in stdte,court,the parties would recommend 18 months of
imprisonment at sentencing, and Epstein.would compensate victims for monetary damages claims
brought under 18 U.S.C. § 2255. Thedsaft victim notification letter provided specific information
concerning the upcoming change of pleathearing and invited the victims to attend or provide a
written statement to the State Attorney’s Office. When Lefkowitz asked Sloman to delay sending
victim notifications until after’a discusston of their contents, Sloman instructed Villafaiia, who was
preparing letters for transmittal to 30 victims, to “Hold the letter.” During his OPR interview,
Sloman recalled that he had “wanted to push the letter out,” but he “must have had a conversation
with somebody” about\whether the CVRA applied, and based on that conversation he directed
Villafana to hold,the letter.

In his response letter to Acosta, Lefkowitz contended that the government had
misinterpfeted both the CVRA and VRRA because neither applied to the “public proceeding in
this matter,{which] will be in state court for the purpose of the entry of a plea on state charges.”

416 Sloman told Lefkowitz the USAO did not seck to “federalize” a state plea, but “is simply informing the
victims of their rights.” Sloman also addressed the defense attorneys’ objection to advising the victims that they could
contact Villafaiia or the FBI case agent with questions or concemns by referencing the CVRA, noting, “Again, federal
law requires that victims have the ‘reasonable right to confer with the attorney for the Gov’emment in this case.””
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Thereafter, in his December 19, 2007 letter to defense counsel mamly addressing other
matters, Acosta informed the defense that the USAO would defer to the State Attorney’s discretion
the responsibility for notifying victims about Epstein’s state plea hearing;

I understand that the defense objects to the victims being, given
notice of [the] time and place of Mr. Epstein’s state court [plea and]
sentencing hearing. I have reviewed the proposed victim
notification letter and the statute. I would note that the United States
provided the draft letter to the defense as a courtesy. In addition,
First Assistant United States Attorney Sloman already incorporated
in the letter several edits that had been requested by defense counsel,
I agree that Section 3771 applies to notice of proceedings and results
of investigations of federal crimes as opposed to the state crime-"We
intend to provide victims with notice of the federal resolution, as
required by law. We will defer to the discretion of the State Attorney
regarding whether he wishes lo provide victims with netice of the
state proceedings, although we will provide__him with the
information necessary to do so if he wishes.

(Emphasis added.)

Acosta told OPR that he “would not have sent this‘{letter] without running it by [Sloman],
if not other individuals in the office.” Acosta explained that it was “not for me to direct the State
Attorney, or for our office to direct the State Attomney’s Office on its obligations with respect to
the state outcome.” Acosta acknowledged that the USAQ initially had concerns about the state’s
handling of the case, but he told OPR,that deesn’t mean that they will not fulfill whatever
obligation they have. Let’s not assunie. .. that the State Attorney’s office is full of bad actors.”
Sloman initially believed that “the victims were going to be notified at some level, especially
because they had restitution rights under [§] 2255”; but his expectations changed after “there was
an agreement made that we were going’to allow the state, since it was going to be a state case, to
decide how the victims were going fo be notified.”*!” Sloman told OPR he had been “proceeding
under the belief that we were going to notify the victims,” even though “this was not a federal
case,” but once the NPA™“leooked like it was going to fall apart,” the USAO “had concerns that if
we g[a]ve them the victim notification letter . . . and the deal fell apart, then the victims would be
instantly impeached by the provision that you’re entitled to monetary compensation.”

OPR could’not determine whether the State Attorney’s Office notified any victims in
advance of the June 30, 2008 state plea hearing. Krischer told OPR that the State Attorney’s Office
had a robust and effective victim notification process and staff, but he was not aware of whether
or how it was used in the Epstein case. Belohlavek told OPR that she could not recall whether
victims”were notified of the hearing nor whether the state law required notification for the

a7 Sloman stated in his June 3, 2008 letter to Deputy Attorney General Filip that Acosta made the decision
together with the Departiment’s Criminal Division Deputy Assistant Attorney General Mandelker. Acosta did consult
with Mandelker about the § 2255 civil dammages recovery process, butl neither Acosta nor Mandelker recalled
discussing the issue of viclim notification, and OPR found no other documentation mdlcalmg that Mandelker played
a role in the deferral decision.
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particular charges and victims at issue. Once the hearing was scheduled, Sloman told Villafaiia to
contact PBPD Chief Reiter about notifying the victims, and on June 28, 2008, she reported back
to Sloman that Reiter “is going to notify victims about the plea.”*'® Villafafia recalled that she
sent Reiter a list of the girls identified as victims during the federal investiglation, and Reiter said
he would “contact as many as he could.” The contemporaneous records do not show how many
or which victims, if any, Reiter contacted, and no victims were present in the courtroom. No victim
who provided information to OPR, either in person or through her attorney, recalled receiving
notice of the plea hearing from federal or state officials. At the time Epstein pled guilty in state
court, no one in the USAO knew exactly who, if anyone, Reiter or the State Attorney’s Office had
notified about the proceeding. Accordingly, Villafafia, who was present in the courtroom for the
hearing, had no knowledge to whom Belohlavek referred when she told the court that the vietims
were “in agreement with the terms of this plea.”*!"

OPR considered whether Acosta’s decision to defer to the State Attorney’s Office the
decision to notify victims of the scheduled date for Epstein’s plea hearing constituted professional
misconduct. OPR could not conclude that the CVRA or VRRA provisions in question, requiring
notice of any public proceeding involving the crime against the victim or that the victim is entitled
to attend, unambiguously required federal prosecutors to notifyictims of state court proceedings.
Furthermore, as discussed previously, OLC had issued guidance,stating that the CVRA did not
apply to cases in which no federal charges had been filed4?° Moredver, the section of the VRRA
requiring notice of court proceedings that the victim is“‘entitledto attend” referred specifically to
proceedings under 42 U.S.C. § 10606(b)(4), which at the'time of the Epstein case, had become
part of the CVRA (18 U.S.C. § 3771(a)(2)).**

Because Acosta had no clear or ulambiguous duty to inform victims identified in the
federal investigation of the state plea hearing, OPR concludes that his decision to defer to the State
Attorney the decision to notify victim$'ef the state’s plea hearing and the responsibility for doing
so did not constitute professional miisconduct.*?

a8 Sloman replied, “Good.” In her written response to OPR, Villafafia stated, 1 requested permission to make
oral notifications to the victims regarding the upcoming change of plea, but the Office decided that viclim notification
could only come from a state jnvestigator, and Je{T Sloman asked PBPD Chief Reiter to assist.”

a9 Plea.Hearing Transcript at 42.

420 'OLC 2005 CVRA Informal Guidance; see also United States v. Guevara-Tolosp, No. 04-1455, 2005 WL
12109822at *2«ED.N.Y. May 23, 2005) (in case involving a federal charge of illegal entry afier a felony conviction,
the'courtdetermined that victims of the predicate state conviction were not victims under the CVRA).

a2l In Hild, the Eleventh Circuit pancl noted that the petiioncr argued “only in passing” that the government
violated her CVRA right “to reasonablc, accurale, and timely notice of any public court proceeding . . . involving the
crime”; however, the court concluded this provision “clearly applfies] only after the initiation of criminal
proceedings.” Wild, 955 F.3d at 1205 n.7, 1208.

422 The government’s letter to victims, following Epstein’s guilty pleas, informing thiem of the resolution of the
case by state plea and the availability of § 2255 relief, also appear to satisfy the pot:entially applicable VRRA
requirements to “inform a victim of any restitution or other relief to which the victim may be entitled,” and to “provide
a victim the earliest possible notice of the status of the investigation of the crime, to the extent it is appropriate to
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